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IN THE SUPREME COURT OF THE STATE OF CALIFORNIA

KENNETH P. STOLLER, MD,
Petitioner,

No. ____________________

v.
SACRAMENTO COUNTY SUPERIOR
COURT,
Respondent;
MEDICAL BOARD OF CALIFORNIA,
DEPARTMENT OF CONSUMER
AFFAIRS, STATE OF CALIFORNIA,

Third District
Court of Appeal
No. C095458
Sacramento County
Superior Court
No. 34-2021-80003606

Real Party in Interest.

PETITION FOR REVIEW

TO THE HONORABLE PRESIDING JUSTICE AND
HONORABLE ASSOCIATE JUSTICES OF THE SUPREME
COURT OF THE STATE OF CALIFORNIA:
This petition for review follows the one-sentence summary
denial of Petitioner’s Writ of Mandate by the Third Appellate
District Court of Appeal on February 4, 2022. A copy of the order
is attached to this petition as Appendix A. A copy of the
Sacramento Superior Court’s decision (per the Hon. James P.
Arguelles) denying Petitioner’s Writ of Administrative Mandate
is attached as Appendix B.
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ISSUES PRESENTED
1. What is the standard of review, and what evidence
should a superior court consider and focus on in a writ of
administrative mandate once it determines (or should
have determined) that an administrative agency used
the wrong standard of care in adjudicating a
professional disciplinary case?
2. In this case, the superior court at least de facto searched
the record for evidence supporting the administrative
law judge’s decision, showing deference to the proposed
decision (adopted by the Medical Board). Should the
superior court have focused on the Petitioner’s evidence
that he complied with the actual standard of care for
writing medical exemptions to mandatory vaccination
under the then-existing law?
3. Should the superior court have concluded that
Petitioner’s evidence might have led to a different result
if the correct standard of care had been used, under
which standard the writ of administrative mandate
should have been issued?
4. Should the appellate court have concluded that the
administrative agency and the superior court used the
wrong standard of care, and that the superior court used
the wrong standard of review in adjudicating the writ of
administrative mandate?
5. Had the appellate court used the proper standard of
review for adjudicating a case where the administrative
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agency had used the incorrect standard of care, could
there have been a different result which would have
warranted issuing a writ of mandate?
6. Does Business and Professions Code1 section 2234.1
provide a safe harbor or defense for physicians who
issued medical exemptions to mandatory school
immunization which exemptions did not follow the
conventional standard of care for writing exemptions, or
follow the conventional analysis of vaccine safety?
7. And if so, what should result if the administrative
agency fails to adduce competent evidence from an
expert knowledgeable about the alternative and
complementary standard of care?
8. Does section 2234.1, subdivision (a)(1) require as part of
a “good faith examination” that the physician have prior
medical records in order to provide care, on pain of
losing the safe harbor defense?
9. The law and the clear statements from the law’s sponsor
promised the people of California that physicians could
legally write medical exemptions from school
immunization beyond the established guidelines.
Based on these promises, are there public policy reasons
concerning fostering public trust in the legislative
process and government which weigh in favor of this
Court hearing this case?

All further undesignated statutory citations are to the
Business and Professions Code.
1
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10.

Are there other public policy reasons given the

current pandemic which weigh in favor of this Court’s
considering different points of view on vaccine safety in
the medical community?
GROUNDS FOR REVIEW
The writ presents the novel issue of what should be the
standard of review and the focus of a superior court’s (and an
appellate court’s) review of evidence in a writ of administrative
mandate, when the superior court finds (or should have found)
that the administrative agency used the wrong standard of care.
As suggested, there is no direct precedent, which weighs in favor
of the Court hearing this petition on the merits.
In its denial of the writ of administrative mandate, the
superior court purported to conclude that Health and Safety Code
section 120370 et seq. (hereinafter “SB 277”) created a standard
of care for writing medical exemptions from school immunization
requirements different from the community standard of care,
which is based on the CDC’s Advisory Committee on
Immunization Practices (“ACIP” or the “Guidelines”) guidelines.
(Appendix B, pp. 6-7.)
However, despite verbiage to the contrary, in reviewing the
evidence, the superior court de facto engaged in a traditional
substantial evidence analysis. Meaning, it searched the record for
support for the administrative judge’s decision, showing
substantial deference, and basically accepting the agency’s
findings of fact and medical conclusion. Finding such support for
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the agency’s position, the superior court agreed with the
administrative agency’s findings and result, and denied the writ
of administrative mandate.
Petitioner argues herein that the superior court should
have searched the record to see if Petitioner’s evidence might
have led to a different result in the administrative case.
Admittedly, there is no direct legal authority for Petitioner’s
position in the health care professional disciplinary context (or
administrative law in general). This is probably because there are
only a few cases in which a health care practitioner has argued
that an administrative agency used the wrong standard of care,
and no reported case which has found that the incorrect standard
of care was used.
However, there is ample precedent in civil malpractice
jurisprudence. As explained below, if a trial court uses an
incorrect standard of care in a jury instruction, the reviewing
court focuses on the defendant physician’s evidence to determine
if there might have been a different result. If so, the verdict is
overturned.
This is a fundamentally different standard of review than
what a superior court normally does in a writ of administrative
mandate which accords considerable deference to an
administrative agency’s findings of fact and medical conclusions.
It is also quite different from the stated substantial evidence
review used by appellate courts in reviewing denials of writs of
administrative mandates. Regardless of the characterization,
reviewing courts, in effect, look to see if there is any meaningful
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credible evidence supporting the agency’s decision, while initially
presuming the correctness of the agency’s action.
This was the central issue in the Writ of Mandate.
However, the court below issued a one-sentence summary order
denying the writ. Petitioner believes that this novel issue
deserves the attention of this Court.
Another constellation of novel issues presented in this
Petition (and below) involves the minority view safe harbor
defense to charges of negligence (and other disciplinable conduct
set out in section 2234) under section 2234.1. There does not
appear to be any published authority applying or interpreting
this safe harbor provision. The lack of any published appellate
learning may weigh in favor of hearing this case.
This petition raises several important issues on the safe
harbor defense, including: 1) The qualifications and competence
of witnesses to render expert opinions thereunder; 2) What is the
burden of proof, and does the burden shift once the physician
establishes a prima facie case? And 3) Is an alternative and
complementary physician required to obtain prior medical
records before rendering care, on pain of losing the safe harbor
protection, which was the view of both the Board and the
superior court?
Throughout this case, Petitioner argued that the Board’s
expert, by his own admission, did not recognize and hence could
not offer competent testimony about an alternative/minority
standard of care for writing medical exemptions, either under the
SB 277 (Senate Bill 277 Public health: vaccinations (2015-2016))
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statutory standard or under the more general section 2234.1
standard. The Board’s expert also simply refused to accept that
there were any legitimate differences of professional opinion
regarding vaccine safety and insisted that there is only one
standard of care for evaluating medical exemptions, and that is
the ACIP (or AAP [American Academy of Pediatricians] Red
Book).
The administrative law judge did not address the expert
competence issue, nor the fact that there was no evidence from
the Board on any alternative standard of care or that Petitioner
departed from that standard. The superior court similarly did
not explicitly address these issues. Instead, both credited the
Board’s expert with testimony from which they concluded that
the section 2234.1 safe harbor did not apply despite the Board
expert’s lack of familiarity with and/or his denial that any such
alternative standard exists. Thus, a novel question raised in this
Petition is how can an expert be competent to testify about a
standard of care which the expert does not recognize?2
Both the ALJ and the superior court found that Petitioner
did not do a “good faith examination” of the patients because he
did not require the families to produce prior medical records. This
presents the novel statutory question of whether it is proper to

Normally, the Board deals with this issue by having a
second expert familiar with the alternative and complementary
standard of care. In this case, however, the Board did not do so,
presumably because of its position that there was only one
standard of care for writing medical exemptions under SB 277,
and its position that section 2234.1 would be held inapplicable.
2
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read into section 2234.1, subdivision (a)(1) a requirement that
care or advice must be withheld absent such prior records, on
pain of losing the safe harbor defense. This is a critical question
for this Court to address, as it affects the viability of this defense
for all California physicians who provide alternative and
complementary care.
As to the final reason why this Court should hear this case,
the legislative history manifests that the Legislature intended to
provide a quid pro quo for the removal of the personal belief
exemption, in the form of a more robust medical exemption which
was not limited to the ACIP guidelines. The sanctioning of the
Petitioner for doing what the law and its sponsors said he (and
other doctors sanctioned for the same conduct) could do,
constitutes a breach of the public’s trust in the legislative process.
To help repair this breach of trust, this Court should at least give
Petitioner a full opportunity to present his case on the merits.
Finally, cases are not litigated in a vacuum or adjudged by
computers. The world is a different place than it was when the
Accusation against Petitioner was filed in July 2019. And it is
different from when this case was tried in September 2020. The
obvious difference being the pandemic and the Covid-19 vaccine.
These changes have caused a high degree of polarization in
this country. Beyond the vaccine mandates and safety issues
(now it is the safety of the vaccine for children under five), there
is another critical issue which in the long term will have a
greater effect on public health than the pandemic; that being the
freedom of health care professionals and scientists to speak their
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minds and act in accordance with their best medical judgement
even if that speech or those actions conflict with current
prevailing theories or conventional “medical science.”
Like the rest of the country, California is embroiled in the
public debate about vaccine mandates, vaccine safety, personal
choice, informed consent and the right and limitations of parents
to make decisions about their children. California is also a state
which gives statutory recognition for health care practitioners to
practice medicine in a way not recognized by the majority of
practitioners. And, for a time (under SB 277), it appeared to allow
physicians to write medical exemptions to mandatory vaccination
for reasons which mainstream physicians like the Board’s expert
in this case would view as unscientific and dangerous.
However, we would submit that the most dangerous thing a
society can do is stifle the opinions of a substantial minority of
practitioners and scientists who do not accept the prevailing
opinions of government health care institutions, mainstream
professional organizations, or one medical specialty (infectious
disease) together who are attempting to eliminate public debate.
This Court is the highest court of the most populous state
in the country. However this Court would decide on the merits,
in the times we live in, it would be a great service to the people of
California if the Court considers these issues and gives the
citizens its best considered and dispassionate thinking.
No Rehearing was Sought in the Court of Appeal.
Petitioner did not seek rehearing of the Third District’s
one-sentence denial of the writ of mandate.
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STATEMENT OF THE CASE
The following facts and causes are set forth:
A.

The Parties.

The Petitioner is Kenneth P Stoller, MD. Until his
California medical license was revoked by the Board, he practiced
medicine in California and other states for almost 40 years.
There is no evidence in the record of any disciplinary actions or
malpractice judgments or settlements against him.
The Respondent is the Superior Court of the State of
California, County of Sacramento, which denied a writ of
administrative mandate (Code Civ. Proc., § 1094.5) against the
Medical Board of California by notice of judgment dated
September 14, 2021. (Appendix B.)
The real party in interest is the Medical Board of California
(the “Board”).
B.

Procedural History.

The Board filed a disciplinary action against Petitioner for
writing eight permanent and two temporary medical exemptions
from school immunizations because, inter alia, the medical
exemptions did not comply with the standard of care based on the
CDC’s Advisory Committee on Immunization Practices guidelines
listing contraindications and precautions for vaccination. There
was a four-day hearing before the Office of Administrative
Hearings. A proposed decision was issued by ALJ Juliet Cox
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revoking Petitioner’s medical license. (App., Vol. 5, Exh. 14
Exhibit E.)3
The ALJ found that Petitioner violated the standard of care
based on her acceptance of the Board expert’s view that the
standard of care is to follow the ACIP guidelines in writing
medical exemptions in all cases to which the Guidelines clearly
apply, and in the cases they do not, medical exemptions must be
based on “medial science.” (App., Vol. 5 Exh. 14 Exhibit E p.
1039, ¶¶ 83-84.)
The ALJ also held that the safe harbor provisions in section
2234.1 did not apply. (App., Vol. 5 Exh. 14 Exhibit E, pp. 10481049.) She held that Petitioner did not perform a “good faith
examination” because he failed to obtain prior medical records.4
She recommended license revocation because she felt that
Petitioner’s “contempt for science” made him unrehabilitatable in
part because he used genetic testing which was not in the
guidelines, and had no proven causal connection or association
with the risk of vaccination. (App., Vol. 5 Exh. 14 Exhibit E, p.
1050, ¶ 12.)
The Board adopted the ALJ’s proposed decision. (App., Vol.
5 Exh. 14 Exhibit E, p. 1017.)

This citation and all subsequent citations in this format are
to the six-volume appendix of exhibits filed with the Court of
Appeal in support of the Petition for Writ of Mandate.
3

However, it was not disputed that Petitioner advised the
families of his patients to bring prior records if they were
available.
4
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Petitioner filed a Petition from a Writ of Administrative
Mandate and an Ex Parte Application for Stay of the Board’s
decision. The stay application was denied by Superior Court
Judge James P. Arguelles, who found that Petitioner was
unlikely to succeed on the merits, largely because under SB 277,
Petitioner was required to “consult” the ACIP guidelines but that
he failed to do so. (App., Vol. 2, Exhs. 12-14 to Vol. 5, Exh. 14
Exhibit E.)
In his final decision, Judge Arguelles denied the writ of
administrative mandate. (Appendix B.)
Although the judge seemed to accept that SB 277 created a
new partial standard of care, he concluded that Petitioner’s
medical exemptions were based on his personal opinions and not
“medical science.” (Appendix B, pp. 6-9.) He also agreed that
Petitioner’s use of genetic testing was not based on science. (Id.
at p. 10.) He found that the section 2234.1 safe harbor did not
apply because Petitioner did not obtain prior medical records and
did not satisfy the definitional terms of the statute. (Appendix B,
pp. 11-13.) Although the lower court talked about weighing the
evidence, his decision shows that he accepted the Board’s
evidence without evaluating Petitioner’s evidence, which is de
facto substantial evidence standard.
Petitioner filed a petition for writ of mandate with the
Third District Court of Appeal, which was denied in a onesentence summary order dated February 4, 2022. (Appendix A.)
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REQUEST FOR REVIEW
I.

The Standards of Review of the Courts Below.
On Petitioner’s Code of Civil Procedure section 1094.5 Writ

of Administrative Mandate challenging the decision by the Board
which adopted the proposed decision of the administrative law
judge, the superior court’s scope of review is to determine, inter
alia, whether there has been a “prejudicial abuse of discretion”
which the statute states is established, if, inter alia, “the order or
decision is not supported by the findings, or the findings are not
supported by the evidence.” (Code Civ. Proc., § 1094.5, subd. (b).)
If, as here, the superior court is authorized to exercise its
independent judgment, “abuse of discretion is established if the
court determines that the findings are not supported by the
weight of the evidence.” (Code Civ. Proc., § 1094.5, subd. (c).) This
translates into a strong initial presumption of correctness to the
agency's findings. (Fukuda v. City of Angels (1999) 20 Cal.4th
805, 816-817.)
On an appeal of a superior court’s denial of a writ of
administrative mandate:
“… the appellate court reviews the trial court’s ruling
under the substantial evidence test, "[e]ven when, as here,
the trial court is required to review an administrative
decision under the independent judgment standard of
review." (Fukuda, supra, 20 Cal.4th at p. 824, 85
Cal.Rptr.2d 696, 977 P.2d 693.) Our focus is on the trial
court’s findings. (Bixby [v. Pierno (1971)], supra, 4 Cal.3d
[130] at pp. 143-144, fn. 10, 93 Cal.Rptr. 234, 481 P.2d 242.)
"[O]ur function on appellate review is solely to decide
whether credible, competent evidence supports that court’s
judgment." (Yakov v. Board of Medical Examiners (1968) 68
Cal.2d 67, 69, 64 Cal.Rptr. 785, 435 P.2d 553.) If the record
20

contains facts to support that judgment, we must affirm.
(Ibid.)”
Because judgments of the trial court are presumed to be
correct, the appellant bears the burden to affirmatively
demonstrate error, and must show that the error was
prejudicial. (Foreman & Clark Corp. v. Fallon (1971) 3
Cal.3d 875, 881, 92 Cal.Rptr. 162, 479 P.2d 362 (Foreman)
[the appellate court " ‘starts with the presumption that the
record contains evidence to sustain every finding of fact’ "];
In re Marriage of Behrens (1982) 137 Cal.App.3d 562, 575,
187 Cal.Rptr. 200 [" ‘The burden is on the appellant, not
alone to show error, but to show injury from the error’ "].)
(Shenouda v. Veterinary Med. Bd., (2018) 27 Cal.App.5th 500,
512 [238 Cal.Rptr.3d 195].)
The Shenouda case is interesting, because it is one of the
few cases in which the health care professional argued that a
board used the wrong standard of care. However, neither the
superior court nor the appellate court agreed with the
veterinarian on this point. However, the case does show the high
degree of deference given to the findings and medical conclusions
of a health care board.

II.

Petitioner’s Central Contention in this Writ and
Proposed Modification of the Standard of Review.
The superior court, while conceeding that SB 277 created a

partial standard of care, filled-in the rest of the standard by
reference to the ACIP/Red Book protocol-based medical
exemptions and vague references to exceptions in undefined
highly unusual cases which the court called “medical science.”
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Petitioner asserts that the superior court’s view of the SB 277
standard of care was also incorrect.
The problem with the use of an incorrect standard of care is
that it led both the ALJ and the superior court to reject
Petitioner’s evidence without a meaningful review or analysis.
Instead, both just cherry-picked some facts in the record without
the full context, or literally made up some conclusion to support
the Board’s ACIP/Redbook standard of care. Petitioner’s
extensive discussion of the relevant medical literature and the
literature itself were all but completely ignored.
Petitioner contends that the use of an incorrect standard of
care should have led the superior court to take a much harder
and deeper look at Petitioner’s evidence. Instead, the superior
court searched the record for support of the ALJ’s findings and
conclusion under a de facto limited substantial evidence
standard.
Unfortunately, there is no case law on this precise issue in
the professional discipline jurisprudence. However, there is a
strong analogy support from the civil malpractice context.
A.

Case law Analogues in Support of a New
Standard of Review.

In Richardson v. United States (9th Cir. 1981) 645 F.2d
731, 735, the Ninth Circuit reversed a bench trial judgment due
to the lower court’s using an incorrect lower standard of due care,
because the application of the correct standard of care “may have
caused a different result” under the facts adduced at the trial.
(See also Emerick v. Raleigh Hills Hospital (1982) 133 Cal.App.3d
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575 [lower court used an incorrect lower standard of care which
was one of the reasons for reversal of bench trial verdict of no
liability].)
A somewhat higher standard for reversal was utilized in
Weaver v. Chavez (2005) 133 Cal.App.4th 1350. The Court of
Appeal reversed a jury verdict because the trial court used a
lower state standard of care for highway safety jury charge,
instead of using the applicable higher federal standard of care
jury instruction.
On the precise issue of what showing was necessary to
support a reversal, the court used what it called a “miscarriage of
justice” standard which is satisfied wherein “after examining all
the evidence, we conclude ‘it is reasonably probable that a result
more favorable to the appealing party would have been reached
in the absence of error.’ (Pool. v. City of Oakland (1986) 42 Cal.3d
1051, 1069 [232 Cal. Rptr. 528, 729 P.2d 1163].).” (Weaver v.
Chavez, supra, 133 Cal.App.4th at p. 1356.)
The three cases employ the same methodology; all of them
consider and indeed primarily rely on the appellant’s evidence at
trial, rather than focusing on the appellee’s evidence, which is
how it works in a substantial evidence determination, and which
is, in actuality, how the superior court approached this case.
This approach is basically a determination of prejudice.
This was specifically articulated by the court in Emerick v.
Raleigh Hills Hospital in a procedurally analogous review of a
sufficiency of the evidence argument on appeal.
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The court noted that in a standard lack of substantial
evidence claim, the courts have to accept the full force of
appellee’s evidence with every favorable inference and “excluding
all evidence in conflict therewith, the evidence in support of the
findings is so barren, so slight, so tenuous, that it does not create
real and substantial evidence to support the judgment. [Citation
omitted.]” (Emerick v. Raleigh Hills Hospital, supra, 133
Cal.App.3d at p. 580.)
The court then noted that under the substantial evidence
standard, the judgement would be affirmed, but since the
plaintiff/appellant asserted that the trial court used the wrong
standard, it looked at the plaintiff’s evidence, based on which and
other reasons, the Court of Appeal reversed the jury verdict. Id.
The Ninth Circuit in Richardson v. United States, supra,
645 F.2d at p. 735, also looked at the appellant’s evidence and as
indicated above, and reversed because it found that that evidence
might have led to a different result if the correct standard of care
had been used.
Looking through the lens of these three civil cases, the
court can clearly see how the lower court, while saying it weighed
the evidence, simply used the substantial evidence rule. It looked
for findings and evidence in support of the ALJ’s findings and
evidence, and threw in a reference or two to a statement or
admission Petitioner made.
What the superior court did not do was meaningfully
consider Petitioner’s evidence, some of which is discussed in
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detail in this petition for review, with respect to the genetic
testing issue.
We believe that this Court should grant this petition for
review and order full briefing on this issue. On final review, this
Court should establish the principle that if an administrative
agency uses the incorrect standard of review, the reviewing court
should give no deference to the agency’s findings of fact or
medical conclusions. Instead, it should search the record for
evidence supporting the practitioner’s case. If that independent
review leads to the conclusion that the result might have been
different (liability or level of sanction), the writ of administrative
mandate should issue.

ARGUMENT
I.

THIS COURT SHOULD ESTABLISH THAT IF AN
ADMINISTRATIVE AGENCY USES AN INCORRECT
STANDARD OF CARE, A REVIEWING COURT
GIVES NO DEFERENCE TO THE AGENCY’S
FINDINGS OF FACT OR MEDICAL CONCLUSIONS,
AND SHOULD SEARCH THE RECORD TO
DETERMINE IF THE LICENSEE’S EVIDENCE
MIGHT HAVE LED TO A DIFFERENT RESULT.
A.

The Different Standards of Care.

Throughout this case we have argued that SB 277 created a
standard of care different from the community standard of care
which is to follow the ACIP guidelines. The administrative law
judge used the community standard of care, as advocated by the
Board’s sole witness Dr. Dean Blumberg, a pediatric infectious
disease expert.
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In denying the writ of administrative mandate, the
superior court nominally found that SB 277 did create a new
partial standard of care. (Appendix B, p. 7.) Although the court
purported to weigh all the evidence in the record, in actuality, it
reviewed the evidence under a de facto substantial evidence
standard of care. Meaning, it cited and relied on the Board’s
evidence, referenced and misconstrued admission by the
Petitioner, and concluded that the ALJ was correct based on the
court’s review of the evidence.
The legal principle Petitioner seeks to establish in this
petition is that in cases where the administrative agency uses an
incorrect standard of care, the reviewing court should search the
record focusing on the evidence adduced by Petitioner. By failing
to do so, the superior court used an incorrect standard of review.
This Petition will show the Court some of the evidence
adduced by Petitioner on one critical issue, genetic testing. We
believe this evidence leads to the conclusion that the result could
have or should have been different if the superior court had used
an appropriate standard of review when the administrative
agency uses an incorrect standard of care.
Although there is no direct case law on point, as pointed
out above, there is ample analogous precedent in the civil
malpractice jurisprudence supporting this different standard of
review in this circumstance.
To demonstrate that both judges used the wrong standard
of care, we first set out in detail the Board expert’s view of the
standard of care, adopted by both judges. Then we will show why
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that is not the correct standard of care based on the text of the
statute, the on-point legislative history, and the relevant hearing
testimony.
B.

The Board’s Standard of Care (Adopted by the
ALJ).

The Board only called one witness, Dr. Dean Blumberg. He
was asked by Board counsel what is the standard of care
applicable to the 10 medical exemptions Petitioner issued in this
case. Here is the exchange:
Q. Is there a generally accepted standard of care in
the medical community for immunizations and
immunization practices?
A. That would be – the standard of care would be the
guidance provided by the advisory committee on
immunization practices from the CDC as well as the
American Academy of pediatrics, the Redbook.
(App., Vol. 2, Exh. 14 Exhibit D1, p. 440, lns. 3-11.)
***
Q. In these guidelines, are they followed by primary
care physicians – well, across the nation?
A. Yes they are. In fact that is one of the first
questions when a question comes to me is, I asked the
question to the clinician, well I say "well what does
the Redbook say about that?" Or "what does ACIP
say about that?"
(App., Vol. 2, Exh. 14 Exhibit D1, p. 441, ln. 23, to p. 442, ln. 5.)
***
Q. And based upon the CDC, ACIP and AAP
guidelines, are there some children who should not
receive vaccines or should receive them on some other
than the recommended schedule?
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A. Yes, since they specified these exceptions from the
routine schedule.
Q. Are those exceptions called “contraindications”?
A. There is a "contraindications" and "precautions"
are the exceptions, yes.
(App., Vol. 2, Exh. 14 Exhibit D1, p. 442, lns. 19-25.)
***
A. … if a patient has a contraindication, they should
not receive the vaccine.
Q. Conversely if a patient does not have one of those
contraindications, is it standard practice to
recommend vaccines?
A. Yes.
***
A. As long as they do not have a precaution.”
(App., Vol. 2, Exh. 14 Exhibit D1, p. 442, lns. 19-25.)
Dr. Blumberg then testified that none of Petitioner’s
medical exemptions in this case conformed to the community
standard of practice which is to follow the guidelines. (App., Vol.
2, Exh. 14 Exhibit D1, p. 443, ln. 22, to p. 444, ln. 1.)
Dr. Blumberg also pointed out that the ACIP and the AAP
“do not recommend genetic testing in order to determine
eligibility for immunization” (App., Vol. 2, Exh. 14 Exhibit D1, p.
446, lns. 21-22) and because of that, Petitioner’s use of this
testing was below the standard of, and in fact an extreme
departure from the standard of care because “there is no
recommendation [from the ACIP or Red Book guidelines] for the
genetic testing and, yet, it was done routinely and then it was
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utilized to prove the exemption.” (App., Vol. 2, Exh. 14 Exhibit
D1, p. 447, ln. 23, to p. 448, ln. 3.)
Dr. Blumberg went so far as to say that Petitioner’s use of
genetic testing suggested that he was trying to create a new
standard of care: “So that’s why I would consider this extreme
departure because it appears that a whole new guideline is trying
to be created by Dr. Stoller by this routine practice of the genetic
testing. So that sounds like a new guideline.” (App., Vol. 2, Exh.
14 Exhibit D1, p. 486, lns. 3-6.)
C.

SB 277 Created a New Standard of Care.
1.

The Statute.

SB 277 provides:
(A) If the parent or guardian files with the governing
authority a written statement by a licensed
physician to the effect that the physical condition
of the child is such, or medical circumstances
relating to the child are such, that immunization
is not considered safe, indicating the specific
nature and probable duration of the medical
condition or circumstances that contraindicate ,
INCLUDING, BUT NOT LIMITED TO, FAMILY
MEDICAL HISTORY, FOR WHICH THE
PHYSICIAN DOES NOT RECOMMEND
immunization, that person CHILD shall be
exempt from the requirements of Chapter 1. . . .”
(Strike through is deleted material from pre-SB 277 law. All caps
reflect additions to the prior statute.)
SB 277 removed the term “contraindicate” from the prior
law. Contraindicate is a term of art referencing the ACIP or Red
Book guidelines on vaccination. Having removed “contraindicate,”
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the law now generally refers to the medical conditions and
circumstances referenced which could support a medical
exemption “including but not limited to family history for which
the physician does not recommend immunization” certainly
appears to do so.
Family history has virtually no role in a ACIP or Red Book
analysis of the safety of vaccines to an individual. Hence it has no
role in making a vaccine exemptions determination under the
ACIP-based community standard of care attested to by Dr.
Blumberg. Accordingly, as a matter of statutory interpretation,
the reference to family history, among other medical
circumstances and conditions, must mean that medical
exemptions can be written under SB 277 that were not limited to
the contraindications or precautions set out in the Guidelines.
2.

On Point Legislative History.
a.

Senator Allen’s Statement.

In the June 9, 2015 Assembly health committee hearing on
SB 277, an opponent to the bill made the following statement:
“99.99% of children under federal guidelines do not qualify for a
medical exemption.”
Senator Allen then jumped in and made the following
statement:
… and I believe you deserve a short answer to your
question. No, we would not be in CDC – in
compliance with the CDC. The CDC – the committee
on immunization practices, the American Academy of
pediatrics would be apoplectic about the loosening of
all these guidelines and yet I do like the amendment
because if the bill passes at least [there would] still
30

be some discretion. But no, we are way out of
compliance with the CDC.
(App., Vol. 5, Exh. 18, p. 1190, ln. 15 to p. 1191 ln. 8.)
Senator Allen’s statement clearly indicates that SB 277
does not require that medical exemptions be based on the
Guidelines. Importantly, he also states that entities like the
American Academy of Pediatrics would not be happy about it.
(And none other than Dr. Dean Blumberg representing the AAP
and the CMA also testified at this hearing.) Senator Allen’s
statement to the Assembly Health Committee and to the people
of the State of California is inconsistent with Dr. Blumberg’s
testimony in this case contradicts the ALJ’s finding that the
standard of care applicable to Petitioner’s conduct was the ACIP
community standard.
b.

Senator Pan’s Statement.

Here is what co-sponsor Richard Pan, a pediatrician with
20 years of experience said:
If the physician feels that there’s a genetic
association in a sibling, a cousin, some other relative,
it’s not safe for a vaccine, they can provide a medical
exemption for that vaccine. There is no limitation on
a physician from doing that other than their own
professional judgment, their own knowledge and
expertise about what they believe is safe for the
patient.
(App., Vol. 5, Exh. 18, p. 1247, lns. 9-16.)
This statement by co-sponsor pediatrician Dr. Richard Pan
is critical to the central issue in this case and establishes that the
ALJ used the wrong standard of care or review.
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D.

The ALJ used the Wrong Standard of Care.

To recap, Senator and pediatrician Richard Pan said his
bill allowed physicians to write medical exemptions based on a
genetic association of a sibling or cousin. However, the Board’s
only witness, Dr. Dean Blumberg, admitted on cross-examination
that there is no medical condition of a cousin which would justify
a medical exemption under SB 277. Here are his exact words:
Q. … can you point to an ACIP or Red Book guideline
that permits a medical exemption based on
something [that] happened to a cousin? Is there such
a thing?
A. I’m not aware of that.
Q. How about some other relative? Let me – other
than a first degree relative – are you aware of any
medical condition in another than first degree
relative that could support a medical exemption
written by a California physician under SB-277. Are
you aware of any such condition?
A. No. I am not aware.”
(App., Vol. 2, Exh. 14 Exhibit D1, p. 506, ln. 24 to p. 507,
ln. 9.)
In short, Dr. Blumberg’s testimony on what he thinks is the
standard of care for physicians writing medical exemptions under
SB 277 is irreconcilable with what co-sponsor Dr. Richard Pan
said his bill permitted physicians to do. Senator Pan’s statement
proves that Dr. Blumberg’s view of the standard of care in
writing SB 277 statutory medical exemptions is wrong.5

Insofar as Dr. Blumberg also stated that there is no
alternative standard of care for writing medical exemptions, that
5
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We pointed this out to the ALJ. However, the ALJ did not
address this issue in her proposed decision and erroneously
adopted the inapplicable community standard of care.
We pointed this out to the superior court. However, while
nominally agreeing that SB 277 created a partial new standard of
care, in the end the court agreed with the ALJ and found that the
statutory standard of care required adherence to the “medical
science” embodied by the ACIP guidelines, thereby agreeing with
the Board’s expert view that SB 277 required following the ACIP
guidelines. (Appendix B, pp. 6-10.)
We made the same argument to the Court of Appeal, but
the one-sentence order indicates that the lower court was not
convinced.
If, as argued, the ALJ used the wrong standard of care,
based on the analogous case law set out in the accompanying
memorandum, this Court should take this case, and after briefing
establish as a matter of first impression that when an
administrative agency uses an incorrect standard of care to
adjudicate a disciplinary case, the superior court and the
appellate court must focus on the evidence adduced by the
licensee to see if a different result might have occurred under the
correct standard of care.
In the evaluation of such evidence, the courts should give
no deference to the findings of fact or the medical/conclusions

also presumptively makes him unqualified to render an opinion
on the section 2234.1 defense to the Business and Professions
Code section 2234 charges contained in the Accusation.
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which were based on the use of the incorrect standard of care by
the administrative agency.
E.

The Genetic Testing Issue is the Prime Example
of Why the Result Would have been Different
Had the Correct Standard of Care Been
Applied.

In our Petition for a Writ of Mandate, we related the
extensive evidence contained in the record showing that
Petitioner’s use of genetic testing was supported by the medical
literature. (Writ of Mandate, pp. 25-32.) This evidence showed
that the Board’s expert was simply ignorant of said literature.
The single most important piece of evidence supporting
Petitioner’s use of genetic testing was a 2015 review article
published in one of the world’s top scientific journal, Nature,
aptly titled, “The first steps towards the era of personalized
vaccinology: predicting adverse events.” (App., Vol. 5, Exh. 17,
and see conclusions on p. 1117.) The article concluded that based
on the literature it was feasible to start using genetic variations
to predict adverse events.
Here are some of the other literature references contained
in the medical records of the patients who were the subject of this
case:
Autoimmunity. 2005 Mar;38(2):181-94. Concurrent
HLA-related response factors mediate recombinant
hepatitis B vaccine major adverse events. Miller JD1,
Whitehair LH.
Common variants associated with general and MMR
vaccine–related febrile seizures. Nature Genetics 46,
1274–1282 (2014)
https://www.nature.com/articles/ng.3129
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Reif DM, McKinney BA, Motsinger AA, Chanock SJ,
Edwards KM, Rock MT, Moore JH, Crowe JE.
Genetic basis for adverse events after smallpox
vaccination. J. Infect Dis. 2008; 198(1): 16-22. PMID:
18454680
Martin YN, Salavaggione OE, Eckloff BW, Wieben
ED, Schaid DJ, Weinshilboum RM. Human
methylenetetrahydrofolate reductase
pharmacogenomics: gene resequencing and functional
genomics. Pharmacogenet Genomics. 2006; 16(4):
265-77. PMID: 16538173
Dedoussis GV, Panagiotakos DB, Pitsavos C, et al.
An association between the
methylenetetrahydrofolate reductase (MTHFR)
C677T mutation and inflammation markers related
to cardiovascular disease. Int J Cardiol. 2005; 100:
409–414. PMID: 15837084
Lim U, Peng K, Shane B, et al. Polymorphisms in
cytoplasmic serine hydroxymethyltransferase and
methylenetetrahydrofolate reductase affect the risk
of cardiovascular disease in men. J. Nutr. 2005; 135:
1989–1994. PMID: 16046727
Partinen, M; et al.: Increased Incidence and Clinical
Picture of Childhood Narcolepsy following the 2009
H1N1 Pandemic Vaccination Campaign in Finland.
Published: March 28, 2012DOI:
10.1371/journal.pone.0033723
(This is the study mentioned by the ALJ in footnote
3)
COJOCARU, M; et al: ASIA or Shoenfeld’s Syndrome
– An Autoimmune Syndrome Induced by Adjuvants.
ROM. J. INTERN. MED., 2013, 51, 3–4, 131–134
http://www.intmed.ro/attach/rjim/2013/rjim313/art02.
pdf
Pope JE, Stevens A, Howson W, et al. The
development of rheumatoid arthritis after
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recombinant hepatitis B vaccination. J Rheumatol
1998;25:1687-93. [PubMed]
Berkovic, S et al.: De-novo mutations of the sodium
channel gene SCN1A in alleged vaccine
encephalopathy: a retrospective study. The LANCET
Neurology. Volume 5, No. 6, pp. 488–492, June
2006. http://www.thelancet.com/journals/laneur/articl
e/PIIS1474-4422%2806%2970446- X/abstract
McKinney, BA ET AL.: Cytokine Expression Patterns
Associated with Systemic Adverse Events following
Smallpox Immunization. J Infect Dis. 2006 Aug 15;
194(4): 444–453.
(App., Vol. 6, Exh. 20, p. 1410.)
The ALJ discounted this and other evidence in large part
because (as quoted above) Dr. Blumberg testified that the ACIP
guidelines do not recognize genetic testing as a factor in making a
vaccine exemption determination under the ACIP Guidelines.
Plus, the ALJ credited (and cited) his testimony that he was
personally unfamiliar with any literature that established a
causal connection or even an association between genetics and
adverse events.
The superior court adopted the ALJ’s analysis and
similarly found that Petitioner’s use of genetic testing was not
within the “medical science” embodied in the ACIP guidelines.
(Appendix B, p. 9.)
Finally, the superior court cites an admission made by
Petitioner that there is no way to quantify the increase in risk
from the genetic testing he employs in his risk assessment.
(Appendix B, p. 10.) This is true, but there is no evidence in the
record which states or suggests that risk assessment requires a
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quantifiable probability as opposed to a qualitative increase
under a risk analysis.
As a matter of fact, the evidence in the record suggests
otherwise. The Nature article introduced into evidence and
discussed by Petitioner (App., Vol. 5, Exh. 17) recommends use of
genetic testing despite the fact that there are no quantifiable
probabilities of increased risk. But in any event, the superior
court’s finding lacks any factual basis in the record, and that
undercuts the basis of its agreement with the ALJ on the lack of
medical science basis for the genetic testing utilized by
Petitioner.
If the ALJ had not accepted the Board’s expert’s testimony
that the only standard of care is to follow the Guidelines, there
could have or should have been a different result. If the superior
court had not deferred to the ALJ’s findings of fact and medical
conclusions, and had instead looked at the evidence supporting
the genetic testing, the superior court should have or would have
concluded that there was sufficient evidence adduced by
Petitioner that there might have been a different result.
We submit that both judges conflated a minority view
position with the absence of scientific evidence. As indicated
above, the record contains ample support for Petitioner’s use of
genetic testing.
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II.

THIS PETITION PRESENTS NOVEL ISSUES
RELATING TO THE MEANING OF BUSINESS AND
PROFESSIONS CODE SECTION 2234.1.
Petitioner has argued that his conduct was covered by the

safe harbor defense to misconduct charges. The section 2234.1
safe harbor is a manifestation of the California Legislature’s
acknowledgment that medical knowledge often changes slowly.6
Physicians who follow a minority point of view are granted some
discretion to provide treatments and advice that is not consistent
with the conventional standard of care recognized.
Invoking the safe harbor has four requisite elements.7 The
ALJ found that Petitioner did establishment the first element (a
good faith exam) because he did not obtain prior medical records.
The superior court agreed. Whether or not a “good faith

Business and Professions Code section 2234.1, subdivision
(c) states: “Since the National Institute of Medicine has reported
that it can take up to 17 years for new best practice to reach the
average physician and surgeon, is prudent to give attention to
new developments not only in general medical care but in the
actual treatment of specific diseases, particularly those that are
not yet broadly recognized in California.”
6

“(1) It is provided after informed consent and a good-faith
prior examination of the patient, and medical indication exists for
the treatment or advice, or it is provided for health or well-being.
(2) It is provided after the physician and surgeon has given the
patient information concerning conventional treatment and
describing the education, experience, and credentials of the
physician and surgeon related to the alternative or
complementary medicine that he or she practices. (3) In the case
of alternative or complementary medicine, it does not cause a
delay in, or discourage traditional diagnosis of, a condition of the
patient. (4) It does not cause death or serious bodily injury to the
patient.”
7
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examination” requires prior medical records under section
2234.1, subdivision (a)(1) before rendering care is a novel
question. This is an issue which could recur in the future in any
case involving minority view based medicine. This weighs in
favor of this Court hearing this case on the merits.
Section 2234.1 includes a definition section which is the
part that also merits review, as it has been used by the Board
and the superior court to judicially eliminate the defense.
Business and Professions Code section 2234.1, subdivision (b)
provides:
(b) For purposes of this section, “alternative or
complementary medicine,” means those health care
methods of diagnosis, treatment, or healing that are
not generally used but that provide a reasonable
potential for therapeutic gain in a patient's medical
condition that is not outweighed by the risk of the
health care method.
The ALJ found that section 2234.1 was not applicable
because the methods used by Petitioner did not provide a
reasonable potential for therapeutic gain not outweighed by the
health care method. This finding was based on Dr. Blumberg’s
testimony that not following the ACIP-based standard of care for
medically exempting children created a risk to them. The
unfavorable risk analysis led the ALJ to conclude that
Petitioner’s advice was not within this definitional section and
hence the provision did not apply. The superior court agreed
with the ALJ. (Appendix B, p. 12.)
This finding is problematic. First, it is inconsistent with the
purpose of SB 277 which was to allow physicians discretion not to
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follow the restrictive conditions of the Guidelines. More
importantly, alternative and complementary medicine by
definition is not practiced by most physicians and does not
constitute “best practices” referenced in subsection (c) of section
2234.1.
Any conventional practitioner such as Dr. Blumberg would
view any treatment or advice that is not within the conventional
standard of care/ “best practices” to have an unfavorable risk
analysis, because it is not the “best practice.” And yet, section
2234.1 allows physicians to use modalities and give advice that is
not standard of care, does not represent best practices, and
which, according to conventional practitioners, have an
unfavorable risk profile.
This raises the issue of the necessary qualifications and
competence of experts to testify about medical modalities and
practices which an expert witness does not accept as valid or safe.
Petitioner argued that Dr. Blumberg’s testimony should be
rejected because he was not testifying about the SB 277 standard
of care, and because he did not accept the fact that there could be
an alternative and complementary standard of care consistent
with section 2234.1. Indeed, as shown, he actually said it was as
if Petitioner was attempting to create his own standard of care.
Petitioner maintains that the constellation of these novel
issues and the fact that they affect unconventional care provided
by physicians throughout the state is a reason this Court should
hear this case on the merits.
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III.

THERE ARE STRONG PUBLIC POLICY REASONS
THAT THIS COURT SHOULD GRANT REVIEW IN
THIS CASE, INCLUDING ENSURING THE
INTEGRITY OF AND TRUST IN THE LEGISLATURE
TO KEEP ITS WORD WHEN IT PASSES
LEGISLATION WHICH RESTRICT THE RIGHTS OF
CITIZENS.
SB 277 was a highly controversial bill. It removed the

parental personal belief exemption from scheduled mandated
vaccines. There were supposed to be two trade-offs. First, the
newly worded medical exemption was supposed to be more robust
than the ACIP-based medical exemptions under the prior law.
Such was what the co-sponsors promised, as evidenced by the
above legislative history. Petitioner’s treatment by the medical
board shows that the sponsors’ statements and promises were
meaningless.
Another quid pro quo was that SB 277 guaranteed that any
vaccines added to the vaccine schedule would have a personal
belief exemption. Recently, one of the sponsors of SB 277 has
introduced legislation (Senate Bill 871 Public health:
immunizations (2021-2022)) to add the Covid-19 vaccine to the
school vaccine mandate. The bill also eliminates the current law’s
personal belief exemption for new vaccines.
At this point, why should California citizens concerned
about mandatory vaccination believe anything the legislators say
or promises they make. It would serve the public’s interest for the
Court to at least consider the two issues raised in this petition, if
only to show that the judicial system serves some function in
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preserving the appearance that the promises of state legislators
mean something.
Finally, as suggested in the Grounds for Review section, as
the highest Court of the most populous state in the country,
addressing the important issue of medical exemptions to
mandatory vaccinations in the context of minority views of
science would be an extremely timely, important and worthwhile
endeavor for this Court.

CONCLUSION
For all of the foregoing reasons, Petitioner respectfully
requests that this Court grant review in this case.

Dated: February 14, 2022

Richard Jaffe
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WORD COUNT CERTIFICATE
I, Richard Jaffe, counsel for Petitioner, hereby certify,
pursuant to rule 8.204(c)(1) of the California Rules of Court, that
I prepared this PETITION FOR REVIEW, and that the word
count is 8,090 words (not including the cover, tables, case
captions or signature blocks.
I certify that I prepared this document in Microsoft Word,
and that this is the word count Microsoft Word generated for this
document.
Dated: February 14, 2022

Richard Jaffe
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DECLARATION OF SERVICE
I am a member of the California bar and I am counsel to
the Petitioner. I am not a party to this action and over the age of
18.
On February 14, 2022, I served this Petition for Review by
email on Deputy Attorney General Larry Mercer, 455 Golden
Gate Avenue, Suite 11000, San Francisco, CA at
Larry.Mercer@doj.ca.gov
Mr. Mercer is known by me to be Real Party in interest,
Medical Board of California’s attorney on this matter. He
informed me that he can accept service on his client’s behalf. I
also listed Mr. Mercer as attorney of record for the RPI on True
Filing so he should also receive an efiled copy.
In terms of the service on the Third District Court of
Appeal, per the Code of Civil Procedure rules, electronic filing
with this Court constitutes service on the Court of Appeal.
I served the Sacramento superior court by mailing a copy
(USPS Westport Ct. branch) to the clerk’s office, Sacramento
Superior Court, 720 Ninth Street, Sacramento, Ca. 95814.
I declare under penalty of perjury under the laws of the
State of California that the foregoing is true and correct and that
this declaration was executed on February 14, 2022, in Westport,
Ct.

Richard Jaffe
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expressed concern that the medjcal exemption should be_expantf_ed or clarified so that
physicians could write exe_
m ptions b_ased on their ~est professiona l judgment. When SB.~77
1

Pursuant to Health and ~afety Code Section 120335, admission to schools and child care centers
requires proof of immunization to the following d iseases: Diphtheria; Haemophilus influenza type b,
Measles, Mumps, Pertussis.(whooping cough),·Poliomyelitis,.Rubella, Tetanus, Hepatitis 8 and Varicella

B (chicken pox).

·

Page 1 of 13

Appendix B

was introduced, Health and Safety Code Section 120370(a)2 authorized medical exemptions as

follows:
If the parent or .guardian files with the governing authority a written statement by a
licensed physician to the effect that the physical condition of the child is such, or
medical circumstances relating to the child are·such, that immunization is not
considered safe, indicating the speclflc nature and probable duration of the medlcal
condition or circumstances that contraindicate Immunization, that child shall be

exempt ... to the extent indicated bv._the_P-hysic;Jan'_s sta,._,t=e.,_,_m,_,,e,.,_,n=t-c...:f..,,E""m·=h,_.,a=si,,,__,._a=.....,_,_l--_ _ _ _ _ _ __,

·I

SB 277 amended this subdivision so that a school or other "governing authority'' was required
to honor a medical exemptio,:t Indicating "the medical condition or circumstances, including,
but not limited to, family history, for which the physician does not recommend
Immunization{.}" The word "contralndlcate"·was deleted.
Dr. Stoller ls a former pediatrician who believes that vaccinations present greater risks than are
generally acknowledged among physicians, mainstream medical organizations and the
pharmaceutical industry. He describes himself as an integrative physician . When SB 277 was
enacted into law in 2015, Or. Stoller had not been a practicing pediatrician for several years. He
had discontinued his membership with the American Association of Pediatricians (AAP) largely
because of the organization's views about vaccinations. By 2011, Dr. Stoller's main practice was
the use of hyperbaric oxygen chambers and nutritional supplements to treat traumatic brain
injuries, Lyme disease and autoimmune disorders.
Dr. Stoller was present when SB 277 was debated In the Assembly Health Committee
(Committee}. He heard the bill's sponsor, Senator (and physician) Richard Pan, assure
Committee members that Section 120370(a) did not limit physicians to exempti~ns based on
contraindications issued by the Centers for Disease Control {CDC). He also heard Senator Pan
represent that Respondent herein Medlcal Board of California (Board) had never investigated or
disciplined a physiclan for writing a medical e><emption.
After SB 277 became law, Dr. Stoller drafted and posted to his professional website policies and
procedures to evaluate adverse risks of immunization. This document Identified a number of
medical conditions, experienced by a child and/or a child's family members, that Dr. Stoller
indicated could qualify for a medical exemption. In practice, a parent seeking such an
exemption "got into the door'' to his office by Identifying one or more such conditions, at which
point Dr. Stoller wrote a temporary exemption from all required immunizations. His policies
directed parents to bring any pertinent medical records already In their possession, but he did
not ask parents to secure other medical records that might substantiate their verbal reporting
to him. Instead, he accepted verbal medical histories and did not investigate the accuracy of
the reporting. Several of the parents who sought out exemptions from Dr. Stoller traveled
considerable distances from their homes to do so.
2

Undesignated statutory references-shall be to the Health and Safety Code.
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When Dr. Stoller wrote temporary medical exemptions, he recommended genetic testing, and
the procurement of the child's raw genetic data, through the 23andMe commercial service. Dr.
Stoller reviewed the data to determine whether the child had any of 12 genes he had recently
concluded were associated with ad\/erse reactions to vaccination. Where he discerned such
genes, he wrote permanent exemptions from .ru! Immunizations. Or. Stoller wrote these
exemptions fully aware that genetics studies had not identified any allele causally related to an
adverse reaction to vaccination. Given his belief that vaccinations were generally dangerous,
he determined that any holes in the research warranted a presu_mption against vaccination, as
opposed to one in favor of It. He described this as a "precautionary principle," ·whereby he
presumed vaccination to be unsafe if the child's genetics suggested some unknown level .of risk.
Dr. Stoller wrote exemptions for approximately 500 children between 2016 and spring 2019.
The Board Investigated and ultimately produced an accusation with four ch,arges pertaining to
ten of these children. Dr. Stoller was not the treating physician of any of the ten childre~. He
did not communicate directly with their treating physicians before writing the exemptions.
The Board accused Dr. Stoller of gross negligence, repeated negligent acts and incompetence
for performing genetic testing to determine whether children should be exempted from
required vaccinations. (See Bus. & Prof. Code§ 2234(b)-(d).) The Board alleged that the CDC's
. Advisory Committee on Immunization Practices (ACIP) as well as the AAP set the standard of
care and did not recommend such testing. The Board further alleged that no allele accurately
predicted vaccine response, and that Or. Stoller's ~enetics-based, permanent and global
exemptions lacked medical or scientific support.

Next, the Board charged Dr. Stoller with gross negligence, repeated negligent acts and
incompetence for obtaining and relying upon unverified patient and family histories:
The histories obtained by [Dr. Stoller] are typically scant and lnsufflclently documented
as accepted diagnoses. To document an existing or family history of a condition or .
reaction without specification of the condition, the person who had the condition and
their relation to the patient, and the specific vaccine or vaccine component that the
condition or reaction related to, Is not standard medical charting. In some cases, [Dr.
Stoller] recorded a history of potentially very serious events, such as near SlOS, near
exsanguinatior, or acute encephalitis, but he did not obtain the pertinent medical
records or otherwise investigate. [Dr. Stoller}'s provision of medical ekemptlons based
on conditions not generally accepted
medical precautions or contraindications, his
Inadequate documentation of patient and family histories and failure to obtain records
and/or investigate potentially very serious events fall below the standard of care and
constitute grounds for discipline....

as

(Pet., ,i 25.)
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Thirdly, the Board charged Dr. Stoller with gross negllgence, repeated negligent acts and
incompetence for writing exemptions from all vaccines. And finally, It charged him with failing
to maintain adequate and accurate records.

Dr. Stoller filed a notice of defense and cited as a "legal issue" an alternative standard based on
Business and Professions Code Section 2334.1. That section provides, in relevant part:

I
I

(a) A physician and :Surgeon shall not be subject to discipline pursuant to subdivision
_ _ __ _ _lli11-(c), or (d) of Section 2234 solely on the basis that the treatment or advice he or she
rendered to a patient is alternative or complementary medicine ... if that treatment or
advice meets all of the following requirements:

(1) It is provided after informed consent and a good-faith prior examination of the
patient, and medical indication exists for the treatment or advice, or it is provided
for health or well-being. (1111)
{b) For purposes of this section, "alternative or complementary medicine" means _
those health care methods of diagnosis, treatment, or healing that are not generally
used but that provide a reasonable potential for therapeutic galn in a patient's medical
condition that Is not outweighed by the risk of the health care method.
Or. Stoller also tendered advice of counsel as a factor m itigating any discipline ultimately
imposed.
At the administrative hearing, the Board produc~d Dean Blumberg, M .D. (Dr. Blumberg); an
expert in pediatric Infectious diseases. Dr. Blumberg testified that the ACIP Guidelines and the
AAP's so-called "Red Book" supply the professional standard of care governing immunization of
children. These two publications are virtually identical and generally call for vaccinations on
prescribed schedules absent one or more specific "contraindications" or "precautions." A
contraindication reflects a patient's condition that increases risk of _severe or serious adverse
reaction to a specific vaccine. (See 9/21/20 Tr. at 51.) Precautions are "more relative" than
contraindications and encompass conditions that might increase risk of adverse reactions or
preclude the desired immune response. {See id.) Table 4.1 in the ACIP Gu idelines enumerates
the contraindications and precautions excusing a patient from a given immunization. (See

8404-410.)
Dr. Blumberg opined that the exemptions Dr. Stoller wrote constituted extreme departures
from the standard of care. Or. Blumberg impugned Or. Stoller to the extent he issued
exemptions based on reported patient and family histories that he failed to investigate. Dr.
Blumberg testified that independent research did not support Dr. Stoller's methods. He
dismissed as illogical and medically unsupported Dr. Stoller's consistent retiance on family
histories and discrete genetic markers as a basis for exempting children from immunization.
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I
Dr. Stoller testified on his own behalf. He asserted that SB 277, not the ACIP Guidelines or the
AAP Red Book, dictated the scope of the medical exemptions.a physician was authoriz~d to
write.
Dr. Stoller also produced Kelly Sutton, M.D. (Dr. Sutton), who was board-certified In internal
medicine. She had no particular credentials in infectious disease, genetics or immunology. 3
Dr. Sutton testified that the exemptions br. Stoller wrote were consistent with an alternative ·
standard of care endorsed by a group of physicians, which included herself and Or. Stoller,
l<nown as Physicians for Informed Consent. Formed when SB 277 was enacted, this group
sought to take advantage of what they perceived to be new legal authority to exempt children
from immunization. The alternative standard that Or. Sutton described counseled against
vaccination for any child whose recovery from a medical condition or prior adverse health
event had not been confirmed over time. Although she admitted she was not completely
familiar with Or. Stolter's approach to genetics, she approved his reliance on family histories
and genetics to exempt children from all required immunizations.
At the conclusion of the evidentlary hearing, the administrative law judge (AU) sustained the
charges against Dr. Stoller except the charge of Inaccurate and inadequate record-keeping. The
sustained charges were predicated on (i) use of "spurious genetic analysesH as a basis for
exemptions, (see Pet., Exh. E, p. 29); (ii) "reliance on unverified and medically irrelevant
personal and family health histories," (Id.); and (iii) issuance of "baseless" lifetime exemptions.

{/d.)
The AU recommended revocation of Dr. Statler's license notwithstanding that Dr. Stoller had no
history of prior discipline. She concluded that Dr. Stoller had shown contempt for medical
. science and, in exchange for compensation, had taken advantage of medically ignorant and
anxious parents. She determined that protection of the public - the Board's highest prioritywarranted the penalty of revocation.
The Board adopted the ALJ's decision (Decision} in full. This action followed.

In his petition for administrative writ of mandate {Petition), Dr. Stoller alleges that the
revocation of his li cense was an arbitrary penalty compared with penalties imposed against
other physicians charged with wrongly exempting children from vaccinations. He further
alleges that, given the statutory law at the time, the Board erred to the extent it disciplined him
for failing to comply with the standard of care set forth in the ACIP Guidelines and the AAP Red
Book. Dr. Stoller assigns other errors as well.
Standard of Review
The court reviews the Board's decision pursuant to Code of Civil Procedure Section 1094.5.
That section affords review of an administrative proceeding in which an evidentiary hearing was
3

When she testified, Dr. Sutton was also under Investigation for exemptions she had written:
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required by law. (See Code Civ. Proc. § 1094.S(a).) ''The inquiry in such a case shall extend to
the questions whether the respondent h_as proceeded without, or In excess of, Jurisdiction;
whether there was a fair trial; and whether there was any prejudicial abuse of discretion. ·
Abuse of ~iscretion is established if the respondent has not proceeded in the manner required
by law, the order or decision is not supported by the findings, or the findings are not supported
by the evidence." {Id. § 1094.S(b).)

When reviewing the revocation of a medical license, the court applies its independent
judgment to the Board's factual findings. {See id.,§ 1094.S(c);-Pirouzlan v. Superior Court
(2016) 1 Cal.App.5th 438, 447.) "Although the 'starting point' for the tri~I court is a
presumption of correctness concerning the Board's decision, the trial court 'is free to substitute
its own findings after first giving due respect to the agency's findings.'" (Id., p. 447.) However,
even where the independent judgment test applies, the findings of the agency tome before the
court with a strong presumption of their correctness, and the petitioner bears the burden of
demonstrating the findings are contrary to the weight of the evidence. (Fukuda v. City of
Angels (1999) 20 Cal.4th 805, 811-812.)
The Board's construction of statutes, and other legal issues, are reviewed de novo. (See Duncan

v. Department of Pers. Admin. (2000) 77 Cal.App.4th 1166, 1174.}
The particular penalty chosen as discipline will only be set aside if it was a manifest- abuse of
discretion. (See Landau v. Superior Court (_1998) 81 Cal.App.4th 191, 217-218.) .
i

Discussion

I
I
!
!

Or. Stoller and his counsel have repeatedly conceded that the exemptions In question did not
comply with the ACIP Guidelines or the AAP Red Book. In his legal briefs, however, Dr. Stoller
argues that SB 277's amendments to Section 120370(a) created a statutory standard of care
independent of these sources. Pursuant to this statutory standard, he reasons, he was entitled
to write each of the exemptions notwithstanding any departure from th·e ACIP Guidelines and
the AAP Red Book. Because the Board did not review his conduct solely by reference to the
terms of Section 120370(a), he argues that the Board abused its discretion.

As noted above, tDe version of Section 120370(a) in effect when Or. Stoller wrote the
. exemptions amended a prior version of that subdivisio_n. The prior version required
exemptions to identify medical conditions or circumstances contraindicating immunization.
The amended version deleted the· reference to contraindication and instead required
exemptions to identify the medical ~onditions or circumstances, "including, but not limited .to,
family history,'1 for which immunization was "not recommended." Or. Stoller argues that the
amendment was intended to afford physicians discretion to exempt patients even in the
absence of a contraindication or precaution identified in the ACIP Guidelines. The Board
counters that Section 120370 is not concerned with the standard of care at all, and instead
merety alerts schools and child care centers to the exemptions they must receive before
admitting unvaccinated children into their facilities.
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II
I

I

Like Dr. Stoller, the court b.elieves that SB 277 was intended to afford physicians leeway to.write
exemptions without.strict reference .to·the.ACIP Gu,deline·s or the AAP Red Boole -other.Wise
furnishrng the standard of care. True, Section 12037.0•is· focated ·within a chapter of the Healt.h
and Safety Code governing.immunization requirements, as ·opppsed ~o professfqnal standards
.of care. Nonetheless, -few if.any phy~iciahs wquld write exemptions conforming to Section
120370 ifthe e><emptions q:iri'~ic·ted v,,ith the stand.ard:9f !=a.re go~e,rnirig·malpracti.ce and
discipline. Accordingly, th.e court,r~jects, th,e .yi~w ~~at S~ctibn i'203]o' authorized exemptions
that could have resulted !11.the ~iscfplfne of th~ authoring.physkians. By amending Section
J2.0.⇒.1.0..s.o_a_s. 19 u nteJh.er_e.xem p~ti.oJ1s.'..{rQ..1D..:..t.o.n.t.c.ain..dlci..ti.ons,.:tb.e~Legi.sJatu r..e_m.ustha.v__e~_ _ _
intended to enlarge physicians' pro.fes.s.ional d'iscretion. (See Dix v. Sup·e rior Court (1991} 53
Cal.3d 442,451 ["We presume·the Le°gislatiJre intends toth·a ngethe meaning of a law when it
alters the statut(jry language {citatic>'n], as for example When it deletes express provisions cf the

_ _ _ __ _

prior version [citation}"].)
On the other hand, the version ofSection '120370 in ~lfect when·. o·r,. Stolf~r wrote.his
exemptions.did not operate _as a s~and-alone, s.fatutory standard·-of care. Before and .after it
was amended, Section, 120370 require.cl ~xemp~ions -to ident_ify me~ical conditions or
·circumsta.nce_s such that immuriza.t i9_1} was ''.not:~onsi.den~d sa.f~." th.e text; of s.~c,tion 1203.70
has never dic:tated ho-vvthese safety_determinations should be made. Hence, those
determ.inations must b~ mad~ by reference tP :somethlrig external.· Without some objective.
measure against which to ju_dge.an exe~ption, physicianswould be free·to.exempt children for
purely personal reasons, including baseless ,antagonism to vaccinations generally. Because ·ss277 was intended to.eliminate personafbelief exemptions, (see Legis. Counsei's Dig., Sen. Bill
277, Stats. 2015, c. 35 (2015:-2016 Reg. Sess.), 'the Legislature could not have intended to
authorize physicians to wr.ite exemptions based ori nothing but unsu_
pported personal beliefs.

as

The court concludes that Section 120370, amended by SB 277, contemplated exemptions
predicated on medlcaHy supported, professional judgfnent not strictly limited to
contraindications or precautions Jn the ACIP Guidelines or the Red Book.

To the extent Sectlon 120370 was ambiguous, the Legislative 'history fortifies a view that SB 277
was intended to supplernentthe professional standard o.f care. As noted above, SB 277 was
introduced to eliminate the personal belief exemption. Opponents of the bill expressed
concern that medical exemptions were difficultto obtain, in part because physicians were
apprehensive about writing them. In anticipation of a public hearing before the Committee,
Committee staff drafted a bill analysis identifying t_h e opponents' concern and suggesting an
amendment to accommodate It. The bill analysi~ described medical exemptions as follows:
A medical exemption letter can be written by a licensed physician that [sic] believes
that vaccination is not safe for the.medical conditions of the patient, such as those
whose immune systems are comprorrised, which are allergic to vaccines, are ill at the
time of vaccination, or have other medical·contraindications to vaccines for that
individual patient. Every state allows medical exemptions from school vaccination
requirements. This determination is enti_rely up to the professional clinical judgment
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of the physician. There are no required medical criteria for diagnosing circumstances
that contraindicate vaccination. Aphysician must base that decision on their [sic}
professional judgment and the standard of practice .for their [sic] field. According to
the Medlcal Board of California, the "standard of care" (or "standard of practlce") for
general practitioners is defined as that level of skfll, knowledge and care of diagnosis
and treatment ordinarily possessed and exercised by other reasonably careful and
prudent physicians In the same or similar circumstances(.] [...]

(Assem. Com. on Health, Rep. on Sen, am No. 277 (2015-2016 Reg. Sess.) as amended May Z,
201S, p. 7.)
Under a heading "SUGGESTED AMENDMENTS," the bill analysis further provided:
A physician's professional Judgment. As previously discussed, it Is entirely within the
profession al judgment of a physician if vaccination is not recommended due to the
medlcal:history of the patient. Opponents of this blU have raised concerns that current
law regarding the letter of medical exemption does not adequately make clear that the
letter may be written l;>ased on the best medical Judgment of the physician. To that
end, the author may wish to consider amending this bill {as follows:}

Section 120370. (a) If the parent or guardian files with the governing authority a
written statement by a licensed physician to the fact that the physical condition
of the child is such, or medical circumstances relating to the child are such, that
immunization is not considered safe, indlcatlng the specific nature and probable
duration of the medical condition or circumstances that tontraiaeicate for which
the physician does not recommend immunization, that child shall be exempt ....

(Id., pp. 13-14.)

At the hearing before the Committee, several Committee members discussed the scope of the
existing medical exemption, as well as the potential need for an amendment, with Senator Pan.
For example, the following exchange took place between Senator Pan and the Committee
chairman;

Chairman Bonta: Thaflk you, Dr. Pan. And then finally, we have an amendment
regarding the medlcal exemption in a physician's judgment. And I've heard from a
number of constituents and Callforni_ans regardlng concerns that a medical exemption
is difficult to obtain or was difficult to obtain. I belie11e that curr"e nt law states that a
physician has complete professional discretion over the writing of a medical
exemption.
However, I have asked the author to take an amendment to clarify that a medical
exemption is entirely within the professional judgment of a physician. And we have
agreement on that amendment? .

Page 8 of 13

Appendix B

Senator Pan: Yes.
(8551-552, 594-595.) Senator Pan also testified that then-existing law did not prevent a
physician from writing an exemption based on professional judgment that a sibling's adverse
reaction created a risk to the patient. He also asserted that "we are not aware of any physician
who's been disciplined and Investigated because they provided a medical exemption. So
there's no cloud hanging over them to be able to do this." (B558:8-11; see also B622-623
[offering to reassure physicians who feel pressured not to write medical exemptions due to
"external influence other than their professional judgment"].)
Another Committee member questioned Senator Pan about the relationship between statutory
exemptions and CDC guidelines. Senator Pan remarked that existing law did not compel
compliance with such guidelines, and the amendment In SB 277 was meant to clarify that. He
reiterated his belief that the so·ard had never disciplined a physician for Issuing a medical
exemption. (See 8647-649.)

During the same discussion, however, Senator Pan asserted that any physician's exercise of

professional judgment was subject to review-by the MedicalBoard. (See 8647.) In an exchange
with a third Committee member, Senator Pan repeated that the amendment was intended to
clarify that medical exemptions are "at the professional judgment of the physician." (8679; see
also B691 ["If a physician feels that there's a genetic association In a sibling, a cousin, some
other relative, It's not safe for a vaccine, they can provide a medical exemption for that vaccine.
There's no limitation on a physician from doing that other than their own professional
judgment, their own knowledge and expertise about what they believe is safe for the patient"].)
The amendment ultimately adopted went further than the one tendered to the Committee and
Identified "family medical history" as an example of a medical condition or circumstance
supporting an exemption. As noted above, Section 120370(a) read during the period in
question:

lf the parent or guardian files with the governing authority a written statement by a
licensed physician to the effect that the physical condition of the child is such, or
medical circumstances relating to the chlld are such, that immunization is not
considered safe, indicating the specific nature and probable duration of the medlcal
condition or circumstances, including, but not limited to, family medical history, for
which the physician does not recommend immunization, that ch/Id shall be exempt ....

Like the text of the amendment, the legislative history reflects an Intent to authorize medical
exemptions based on physicians' professional judgment, but with~ut strict reference to
contraindications enumerated in the ACIP Guidelines or the AAP Red Book. As previously
explained, the point was not to decouple medicar exemptions from medical science. Rather, it
was to provide physicians with some leeway to exempt patients for medical reasons other than
those supporting the contraindications and precautions in the ACIP Guidelines or the AAP Red
Book.

Page 9 of 13

Appendix B

Prior to the merits hearing in this case, the court served counsel with questions reflecting a
concern that the Board might have failed to account for the leeway that SB 277 was intended to
provide. After discussing this 'and other concerns with counsel at oral argume.n t, and after
reviewing the transcripts of the hearing below, the court concludes that the Board committed
no prejudicial abuse of discretion In this regard.

With respect to the charge that Dr. Stoller wrongly predicated e,cemptions upon genetic testing,
the Board credited Dr. Blum berg's testimony that such a practice violated the ACIP Guidelines
d t e AAP e
o k. B ause thes m di al sources were relevant to the ro riet of the
exemptions, the Board properly considered them,
But the Board also credited evidence - correctly- that there was no other medical or scientific
basis for exempting children from vaccination based upon the alleles that were the focus of Dr.
StoHer's testing. Dr. Blumberg credibly testified that no research has yielded a causal
connection between particular. alleles and reactions to vaccines. Even Dr. Stoller admitted that
the genetic "associationsu he discerned could not be quantified into any probability of adverse
reaction. The weight of the evidence, therefore, clearly supports a finding that the genetic
testing on which Or. Stoller relied was not a medi~lly supported basis for exempting the tested
children. Consequently, Section 120370(a) did not authorize the genetic testing that Dr. Stoller
employed, and the related administrative charges leveled aga inst him were properly sustained .
The same may be said of the charge about writing glob at exemptions, i.e., exemptions from all
vaccines. The weight of the evidence establishes that the vaccines required for children In
California vary In their ingredients. As Dr. Blumberg explained, even if a medical condition
made a child sensitive to a particular vaccine, it would not support the wholesale exemptions
th3t Dr. Stoller routinely wrote.
Dr. Stoller and Or. Sutton attempted to justify global exemptions on the theory that
vaccinations are inherently harmful and, therefore, any suggestion of susceptibility in genetics
and/or family history made every vaccine more risky t_han beneficial. The weight of the
evidence Is to the contrary. Moreover, the court in Brown v. Smith (2.018) 24 Cal.App.5th 1135,
1142 took judicial notice '"of the safety and effectiveness of vaccinations in preventing the
spread of dangerous communicable diseases, a fact that is commonly known and accepted in
the scientific community and the general public."' ~n assumption that vaccines are generally
more harmful than beneficial is not a medical justification for global exemptions.
The final charge that the Board sustained pertains to Or. Stoller's treatment of patient and
farnily histories. In its Decision, the Board wrote:
·

93. Although [Dr. Stoller) relied most heavily on genetic testing to support the
vaccination exemptions he issued to Patients 1 through 10, he did also consider
aspects of personal and family health history that the ACIP Guidelines and the AAP Red
Book do not identify as relevant.... Neither he nor Dr. Sutton cited any laboratory or
clinical research, however, supporting their opinions that these personal and family
?age 10 of 13

Appendix B

health factors increased the likelihood .that these patients would experience negative
co·nsequences from .vaccination.

94. F~~h~rmpre .._.resP.ondent reli~d in every case solely on. his patients' parents!
reports apout their childr~n~s or their -family members' medical histodes. Even when
ih9se reports w~re -~xlr~me, ir:iconsistent, and facially implausible ... respond~nt made
no effortto:i.nvestigate,.them 'further.
_ _ _...,9'i._W.itlu:especUo.:.p.er.sonaLari.dJamily_health_his.tor_y_matters.tha.t.theJ.c"te_ _ _ _ _ _ _ _ _ _~
Guidelines arid.AAP.Red Book do not identify as contra.indications or precautions to
v~cdnation 1 ·or:.,Blumberg'_s opinion ... is that respondent-committed extreme
departures from 1.he·standard qf car·e,by relying_on those matters to issue medical
v,cclna~lon exemptions; Even as to personal or.family he~lth history matters thafthe
ACIP Gliicielines and AAP _
Red B~ok Identify as potenfi~lty relevant to vaccination,
hov.iev~r, Pr. el_µmbergtestifi~d that th_~ standard of ca·re reql/ires a.physician ~o
obt~ln complet~, accurate infe>rn)ation aboutthose· matters before relying on them to
m~ke medic:al ·decislon_s..:[... ]
·

96, In hls interviewwitll Boarcl investigators, respondent explained tha~ _he •did not

seek other. medicai: records·aboutpatients who came to:him seeking medjcai
immunization:exem·ptions,-because he did not neecf "to ·verify that-thls·ls truth or'not
truth.11 Yet in ·his medicah·ecords, his reports to parents, and :his hearing testimony,
respondent relied repeatedly 011 his patients' and their family members• reported
.environ mental aflergi~s, auto-lri'frrwne disorders, neurologlcal problems, and previou~
vaccine-related ,health problems to justify the vaccination exemptions he issued_. Dr.
Blumb~rg's assess!Tient of respondent's reliance on unverified personal and fami_ly
health his~ories .in his medical vaccination exemptions.for Patients 1 through 10 is
p~rsuasive .
(Pet., Exh.·E.) The Board -concluded that Or. Stoller's reliance on "unverified and medically
irrelevant personal and family. health histories;' was cause for discipline.

The weight cif the ._eviden~e supports the Board's ftr,,dings. Or. Blumberg explained that Dr.
Stoller misdiagnosed and exaggera_ted patie11ts' conditions. Dr. Blumberg also describ~~-Or.
Stoiler'-s exemp~ions as medically unsupported and illogiccil. As to the many exemptions.that
Or. Stoller wrote based on reporte_d family histories of autoimmune disease, even Or. Sutton
.admitted that neither a·patient's nor patient's family's history of autoimmune diseases in itself
warrants an exemption. ·(see 9/24/20Tr. at 14:14-18.) And as previously explained, the genetic
~nalyses that Dr. Stoller performed did not add medical support for the exemptions. The Board
did not abuse its dlsc_retl9_
n·by concluding that -the patient and family histories on which Dr.
Stollerrelied were medically Irrelevant.
The weight of the.evidence likewise supports the finding that Dr. Stoller improperly failed.to
Investigate or otherwise substantiate parents' reporting. or: Stoller knew that parents sought
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him o_ut from coosiderable distances after falling to obtain exemptions from ti'_e·ating physicians.
In addition, he had posted to his public website-a list of.conditions that he •in.ditated.could
warrant an e><'emption. He should have questioned parents; reporting.. Dr_. Blumberg testified
thatthe standard of care required verifica.tion of:reported.histories. -Dr. Stoller's response was
.thc1t .physicians' medical-_records of reactions to vacdna\ion .are,c~tegorJ_c:ally :inaccurate. (See
·g/2~/20-Tr. cit 93:4-tl.) He also asserted that he felt,no n~ed to tonsul_t with:.patienh' primary
:Phys,dahs because he did ''not need to hear ... over and over anct Q\ier -again" "that.the
physicians were5cared of writing exemptions and.losing theidicenses. ts·ee id..at 103:4-10.)
- -- - ~Ihese..assert1oris.do_no.thing.to_und.er.mine_Dr._Blumherg~iesfimoi:l.
y
· . ._ _ __

_

_

Or. Stolier-argues that, even if his reliance on medical.histories cannot be.justified Linder
"conventional-" medical standards, Section 2234.1 should h_
ave preclude¢!.discipline.- A_s no~ed
-a~ove, that.section enumerates elements of a safe h_ar~or fqq,hysjdans practj¢ing alternative
or
complementary medicine. At some points·in ·his .legal brfefs, Dr. ~tollerfaults
the Efoard·for
.
.
f~iling:~o:neg~~e elements 9f the safe h_arbor. At oral argul'l'.'e_nt,:h_o_wE?ver, Dr.-StQller's ~9unsel
conceded·that _
Section ·2234_ 1 provides an affirmative defense;-not, a cause for d,sciplfne that
the.Board must prove. The court accepts this concession ~hd w.iil not ~rant relief oh the the_ory
that the Board fa(led to -m~et a burden o_f proof.
'

Dr-. Stoller challenges the Board's determination.that he failed to perform the requisite "goodfaith prior examiriation{sl" of the ~hildren ih question. (See§ 2234.l(a)(l).) :In his view, he wasonly required to perform phy·s kal examinations in good faith~ as opposed to the· good-faith
review of medical-records that was the Board's focus. However the term "examination" Is
construed,_Dr. Stoller did not act in good faith when e><~mined ~he-children 'in,q_
u estion. He
approl!ched his patients with an anti-immunization agenda and.reverse --engi'neered
justifications for the exemptions he wrote. Ultimately,. th9ugh, the court ne~d no, trace the
contours of the good-faith requirement in Section 2-234.1, sin~e Dr_.Stoll~r's methods we.re not
alternative or complementary medicine in the first plac~.

"Alternative cir complementary medicine" denotes "those health care methods of diagnosis,
treatment, -o r healing that are not generally used but-that provide a reasonable potent;al for
therapeutic gain in a patient's medical condition that ls not outweighed ~Y the risk of the health
care method. (Ip., § 2241.l(b).) Dr. Stoller's methods.did-not provide reasonable potential for
therapeutic gain, much less potential for gain equal to or greater tliap t~~ ~ssociated risks. Dr.
Stoiler exempted children from immunizations that were likely to ~enefit them (as well as
members of public with which they interacted}'. Because Section .2234.1 only precludes
discipline far practicing aiternative or complementary medicine, and because Or. Stollerwas _
not engaged in such a practice when he wrote his exemptions, Section 2234.1 did not provide

him with a defense.
Finally, ·or. Stoller argues that the discipline imposed was unduly severe. As noted above, the·
court's review of discipline that the Board imposes is deferential. (See Davis v. Physician
Assistant Bd. {2021) 66 Cal.App.5th 227, 284 {only a manifest abuse of discretion ju·stifies
disturbing discipline that-the Board imposes; if reasonable minds can differ abounhe
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discipline' s propriety, the court defers to the Board].} Dr. Stoller argues that his discipline must
be set aside because it is disproportionate with discipline imposed on other physicians who
engaged in similar conduct. Dr. Stoller does not cite any legal authority requiring the Board to
gauge discipline In this way, and there is authority to the contrary. (See Taimo v. Civil Svc. Com.
{1991) 231 Cal.App.3d 210, 230-231 ("When it comes to a public agency's imposition of
punishment, 'there is no requirement that charges similar in nature must result in identical
penalties"'].) The court rejects Dr. Stoller's argument.

The court likewise rejects the argument that revocation was too severe a penalty given the
absence of evidence that Or. Stoller's exemptions resulted in physical injuries to anyone. The
Board is not required to wait until injuries are sustained before it Imposes discipline for
professional negligence or incompetence. {See Hoang v. Callforn!a State Bd. of Pharmacy
(2014) 230 Cal.App.4th 448, 458; Griffiths v. Superior Court (2002) 96 Cal.App.4th 757, 772-

773.)
Nor will the court grant relief on the theory that the AU excluded advice-of-counsel evidence
that could have mitigated the penalty. The principal case cited to support this theory, Maglt v.
Board of Medical Examiners (1961) 57 Cal.2d 74, Involved a physician who relied on the
erroneous advice of counsel and otherwise acted in good faith. Dr. Stoller did not otherwise act
in good faith. Consequently, the AU did not prejudice his rights by excluding evidence that an
attorney may have advised him that his medical exemptions were consistent with legal
requirements.
Disposition
i

I

The petition is denied.

! -

I

Pursuant to Cal. R. Ct. 3.1312, the Board's counsel shall lodge for the court's signature a
judgment to which this ruling is attached as an exhibit.

II

Unless otherwise ordered, any administrative record, exhibit, deposition, or other original
document offered in evidence or otherwise presented at trial, will be returned at the
conclusion of the matter to the custody of the offering party. The custodial party must
maintain the administrative record and all exhibits and other materials in the same condition as
received from the clerk until 60 days after a final judgm_e nt or dismissal of the entire case is
entered.

Dated: August 30, 2021
uperior Court Judge

f Sacramento
Page 13 of 14

Appendix B

CERTIFICATE OFSERVICE:BY MAILING

(~C.P. Sec.1013a(4)) ·

!, t~~ ClerkiQf ~h.e Superior ColJrt·of CalifQrnla, ·co~nty ofSacramente>; Certify T~atl Am
··Not.A Party To.This Causei And On The D~te Shqwn Below 1$erved Petitio~ for Writ of.
·
.Mandate•.:..Flnal Rullr,g,:byc{epos!tirg true copie.s thereof, enclosed in:separate; .s!:!aled
enveicipe·s wittf.the ·postage Jufly prepaid; in the Uniteci"States Mail at 720 gih Str.ee·1:;
Sacramento, Califotnia~.95814 eath of which envelopes ~as addressed respectively to the
_ __.,persoris.anQ.:.:clddresse~..showo:beki.w: _____ _ _ _ _ _ __ _ __

Attorney Ri~hard Jaffe
State Bar·No; 2893&2 .

Lawrel}ce Mercer
Deputy'Attomey General

7701. Street, St~ 950:
Sacramento, tA 9_58i4

455 Golden .Gate Avenue, Suite· 1 l 000
San 'i~·rancisi:o;.CA 94102~34~~

I, the undersigned peputy clerk, declare und~r penalty of perjury \hat the.foregqing is
true and correct
Dated: August 31, 2021

Superior·Court of'California, County

of

Sacramento

By:

D.

Ward,

D~pl,Jty Clerk
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DECLARATION OF SERVICE BY E-MAIL
Case Name:

Kenneth P. Stoller, M.D. v. Medical Board of California, Department of
Consumer Affairs, State of California
·

Case No.:

2021-80003606

I declare:

I am employed in the Office of the Attorney General, which is the office of a member of the
California State Bar, at which member's direction this service·is made. I am 18 years of age or
older and not a party to this matter. I am familiar with the business practice at the Office of the
Attorney General for collection and processing of electronic correspondence.

On September 2. 2021, I served the attached COVER LETTER TO HONORABLE JAMES
P. ARGUELLES; [PROPOSED] JUDGMENT DENYING PETITION FOR WRIT OF
ADMINISTRATIVE MANDATE by transmitting a true copy via electronic mail addressed as
follows :

Richard A. Jaffe
Attorney at Law
770 L Street, Suite 950
Sacramento, CA 95814
Email: rickjaffeesguire@gmail.com

I declare under penalty of perjury under the laws of the State of California and the United States
of America the foregoing is true and correct and that this declaration was executed on September
2, 2021 , at San Francisco, California.

M Dubonnet
Declarant

~
Signature

Sf102 I 40044J
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DECLARATION OF SERVICE BY E-MAIL
Case Name:

Kenneth P. Stoller, M.D. v. Medical Board of California, Department of
Consumer Affairs, State of California

Case No.:

34-2021-80003606

I declare:
I am employed in the Office of the Attorney General, which is the office of a member of the
California State Bar, at which member's direction this service is made. I am 18 years of age or
older and not a party to this matter. I am familiar with the business practice at the Office of the
Attorney General for collection and processing of electronic correspondence.
On September 14, 2021, I served the attached NOTICE OF ENTRY OF JUDGMENT by
transmitting a true copy via electronic mail addressed as follows:
Richard A. Jaffe
Attorney at Law
770 L Street, Suite 950
Sacramento, CA 95814
Email: rickjaffeesquire@gmail.com
I declare under penalty of perjury under the laws of the State of California and the United States
of America the foregoing is true and correct and that this declaration was executed on September
14, 2021, at San Francisco, California.
Pauline Santamaria
Declarant

Signature

SF2021400443
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