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Introduction 

This is an unusual motion to intervene because Movants are the 

plaintiffs/prevailing parties in Hoang v. Bonta,2:22-cv-02147 WBS-AC wherein 

Eastern District Judge William B. Shubb has entered a preliminary injunction order 

enjoining enforcement of AB 2098, now Business and Professional Code section 

2270 (hereinafter “Section 2270”).1  Judge Shubb’s order is inconsistent with 

Judge Fred W. Slaughter’s order which denied the McDonald plaintiffs’ motion for 

the same relief, which order is the subject of this appeal. (McDonald Excerpts of 

Record (“ERM”) at 001.)  

One of the core functions of the federal appellate courts is to resolve 

conflicting decisions in the district courts. However, the common and overlapping 

defendants and their counsel have made the tactical litigation decision not to 

appeal Judge Shubb’s decision.  (See one news report indicating such attached as 

Exhibit B.)  

The Appellee’s tactical decision prevents this Court from reviewing the 

evidentiary record which led Judge Shubb to issue the injunction which Judge 

Slaughter denied.  Hence, Movants bring this unusual motion for intervention, 

 
1  Judge Shubb’s order is attached to Counsel’s Declaration as Exhibit A. It is 

one of two related (but not consolidated) cases covered by his order, the other 

being Høeg v. Newsom, No. 2:22-cv-01980 WBS AC, 2023 U.S. Dist. LEXIS 

13131 (E.D. Cal. Jan. 25, 2023).   
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which is justified under either permissive intervention or as of right under the 

Federal Rules of Civil Procedure which provide guidance for intervention on 

appeal.  

This motion presents strong interest of justice considerations, namely to 

allow this Court the benefit of reviewing the record in the conflicting decision 

which in turn will allow the Court to make a more definitive ruling on the 

important First Amendment Free Speech and Due Process Vagueness issues raised 

in these cases.  

There is also a strong public interest that California physicians and their 

patients have clear rules about what information, opinions and advice physicians 

are permitted to share with their patients, and what speech might subject physicians 

to discipline. Or more broadly, what are the limits of the state’s power to censor or 

restrict the information which certain health care professionals can provide to their 

patients.2     

 

 
2  The challenged law only applies to MDs and DOs, and does not apply to 

licensed Naturopathic Physicians, Chiropractors, or any other licensed or 

unlicensed health care practitioner. This obviously raises an under-inclusivity issue 

which the Legislature was aware of. However, the under-inclusivity problem was 

not resolved by the Legislature, which may foreshadow the law’s 

unconstitutionality. See Movant’s Reply Memo at Exhibit O, page 253, lns. 7-26 

on the “wildly” under-inclusivity of the law.    
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Abbreviated Procedural History  

On December 28, 2022, Central District Judge Fred W. Slaughter denied the 

McDonald Plaintiffs/Appellants preliminary injunction motion against Section 

2270, the law which makes physicians spreading so called “Covid misinformation” 

to their patients a board disciplinable offense. (ERM 001.)  

Twenty-six days later, on January 23, 2023, Judge William B. Shubb in the 

Eastern District enjoined the same law. Movants are the prevailing parties in 

Hoang, et. al. v Bonta et. al. 2:22-cv-02147-WGB-AC. (Exhibit A.)  Hoang is one 

of the two related (but not consolidated)3 cases covered by Judge Shubb’s 

preliminary injunction order, the other being Hoeg, et. al. v. Newsom et. al. 2:22-

cv-0101980-(WBS-AC).   

 The Couris Plaintiffs filed a similar AB 2098 challenge in the Southern 

District in early December (Excerpt Records Couris (“ERC”) ERC at 61, and 27 

and 29). Ultimately, the Southern District judge stayed the case pending the 

resolution of the McDonald appeal. (ERC 3.) The appeals were consolidated and 

the Court has requested the parties address the appealability of the Southern 

District judge’s order. (This appeal Dkt. Entry 4&5.) 

 
3  The related case order is listed as Docket Entry 9 in the docket report 

included herein as Exhibit Q.   
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Legal Basis of this Motion 

There is no federal appellate rule for determining intervention on appeal, but 

the appellate courts look to Rule 24 of the Federal Rules of Civil Procedure for 

guidance. See Cameron v. EMW Women's Surgical Ctr., P.S.C., 142 S. Ct. 1002, 

1009 (2022). Permissive intervention certainly applies to this case, and as of right 

intervention likely also applies.  

Permissive Intervention 

Permission intervention under Fed R. Civ. Proc. 24 (b) provides:  

(1) In General. On timely motion, the court may permit anyone to 

intervene who: 

*** 

(b) has a claim or defense that shares with the main action a common 

question of law or fact. 

***  

(3) Delay or Prejudice. In exercising its discretion, the court must 

consider whether the intervention will unduly delay or prejudice the 

adjudication of the original parties’ rights.” 

Clearly there are similar claims in all of these Section 2270 cases, as all 

these lawsuits challenge the law under First Amendment Free Speech and Fifth 

Amendment vagueness grounds. (Compare our Complaint, Exhibit I page 117-120, 

First Amendment Claim, 117-121, Fifth Amendment claim to ERM 11-15 
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(vagueness discussion) and ERM 16-26 in Judge Slaughter’s First Amendment 

discussion.)4  

There are obvious specific reasons supporting permissive (and as of right) 

intervention by the Movants. The Appellants are arguing that Judge Shubb’s 

decision is correct and that it should be followed by this Court. (See McDonald’s 

Opening Brief on appeal at pages 8, 44, 48, 49 and Couris’s Opening Brief at 

“passim.”) No doubt the Appellees will argue the opposite. (Opposition papers are 

due on March 2, 2023.)  

The Appellees are the Defendants in the two related cases before Judge 

Shubb. Their counsel, (the Attorney General’s office) is the Defendants’ counsel in 

our case Hoang and the related Hoeg case.  That leads to the anomalous and 

seemingly unfair result that the parties and their counsel who lost in Judge Shubb’s 

court can argue that his decision was wrong, should not be followed, and should be 

overturned (perhaps indirectly by operation of law), but the prevailing parties and 

their counsel cannot defend Judge Shubb’s decision in the pending appeal. How 

could sidelining the prevailing parties make any sense or comport with basic 

fairness to Judge Shubb’s decision? 

 
4  Judge Shubb’s decision was technically limited to the vagueness claim 

asserted by the Movants. However, he applied the heightened specificity 

requirement to the vagueness analysis because the law related to First Amendment 

protected free speech.  (Exhibit A at page 16, ln. 19 to page 17 ln. 6, and especially 

footnote 6 on page 16.)   
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If this Court only considers the record in the McDonald case, it might create 

judicial complications. A narrow decision finding lack of abuse of discretion by 

Judge Slaughter may lead to further confusion among physicians and patients as to 

whether the law is or is not in effect, and if so against whom.5 A broad decision 

may undercut the authoritativeness of the Court’s decision since it does not include 

the vastly different record presented in the case which granted a preliminary 

injunction. A broad decision/de novo review of Judge Slaughter’s First 

Amendment findings, will have a preclusive and binding effect on our case, 

without us being able to participate, and that seems manifestly unfair.   

There does not appear to be any directly on point authority, probably 

because when there are contradictory decisions on preliminary injunctions on the 

constitutionally of a law, the government normally appeals the granting of a 

preliminary injunction, and the losing private party appeals the denial of the 

injunction. See, e.g., Pickup v Brown, 740 F.3d 1208 (9th Cir. 2014) (affirming the 

Pickup district court’s decision denying the preliminary injunction challenging 

California’s sexual orientation change therapy law which banned the therapy, and 

 
5  The decision also only technically applies to the parties in the two related 

cases, (Id. at page 29, lns. 20-25), but that would include the two organizational 

plaintiffs in our case which have many physician members and families who wish 

to hear the information which would or might be sanctionable if spoken by 

physicians.  
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reversing Welch v. Brown, 907 F. Supp. 2d 1102 (E.D. Cal. 2012) which issued the 

injunction (per Judge Shubb)).6 

Permissive intervention is discretionary and the bar is quite low. In cases 

involving the enforcement or constitutionality of a state law, the Courts freely 

 
6  Pickup will play a key role in this appeal, as it was heavily relied upon by 

Judge Slaughter, as was Tingley v. Fergusson 47 F. 4th 1055 (9th Cir. 2022). 

Tingley revivified Pickup (or at least its holding) after the Supreme Court criticized 

Pickup by name and abrogated it (on the other grounds that the Supreme Court has 

never recognized the category of professional speech as being entitled to less than 

full First Amendment protection, which requires strict scrutiny for content or view 

point based laws). See Nat'l Inst. of Family & Life Advocates v. Becerra, 

(“NIFLA”), 138 S.Ct. 2361, 2372 (2018) (overturning the California Legislature’s 

last attempt to control the information health care practitioners can (or must) 

provide to patients.  

The NIFLA court’s deep disdain for and distrust of the government’s effort 

to control the information which physicians provide to their patients is manifest it 

its reference to Judge Prior’s concurring opinion in Wollschlaeger v. Governor of 

Florida, 848 F.3d 1293, 1328 (11th Cir. 2017) (en banc) likening the efforts of the 

Florida legislature to control the content and message of physician speech to some 

of the most brutal and repressive dictatorial regimes employed to control their 

populations. NIFLA, 138 S.Ct. at 2374-75 as quoted in full in Movant’s complaint, 

pages 18-19. Attached hereto as Exhibit I.  

Movants maintain that in considering this appeal, this Court should think 

long and hard before discounting NIFLA’s extreme distaste and rejection of 

legislative attempts to restrict the information, opinions and advice which 

physicians can provide to patients. The actual tradition of the kind of physician 

regulation of speech (which is the subject of this appeal) is not the U.S. cases cited 

by Judge Slaughter. Rather, it comes from the tradition of some of history’s most 

evil and repressive regimes, as set forth in NIFLA above, and that comparison was 

used by the Supreme Court as support for its rejection of the California 

Legislature’s prior attempt at such government control of physician speech to 

patients.  

Case: 23-55069, 02/15/2023, ID: 12653377, DktEntry: 30-1, Page 9 of 22
(9 of 428)

https://advance.lexis.com/api/document/collection/cases/id/576D-PRD1-F04C-T461-00000-00?cite=907%20F.%20Supp.%202d%201102&context=1000516


8 

grant these requests or overturn appellate panels who deny intervention, at least 

when the attorney general seeks to protect the challenged law. See, e.g., Cameron 

v. EMW Women's Surgical Ctr., P.S.C., 142 S. Ct. 1002 (2022) (overturning Sixth 

Circuit’s denial of the Attorney General’s intervention motion); Peruta v. Cnty of 

San Diego, 824 F.3d 919 (9th Cir. 2016) (en banc overturning panel decision 

denying the Attorney General’s intervention motion). These cases also 

acknowledge the state Attorney Generals role in protecting the laws passed by the 

legislature which usually involves challenging federal judicial decisions which 

enjoin the laws the Attorney Generals are supposed to defend and enforce. 

Under the facts of this case, the Court should grant Movants permissive 

intervention.    

Intervention as of Right  

Intervention as of right may also be required. The leading and possibly 

analogous circuit authority is Peruta v. Cnty of San Diego, 824 F.3d 919, 940-41 

(9th Cir. 2016), which, inter alia, 1. reversed a circuit panel’s decision not to allow 

intervention as of right to the Attorney General, and 2.  allowed a sheriff to 

intervene/granted en banc review in another case asserting the same Second 

Amendment challenge to a gun carry law.  In this circuit, for intervention as of 

right, a movant must show that: 
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(1) it has a significant protectable interest relating to the subject of the 

action; (2) the disposition of the action may, as a practical matter, 

impair or impede its ability to protect its interest; (3) the application is 

timely; and (4) the existing parties may not adequately represent its 

interest. 

Id. at 940, quoting Day v. Apoliona, 505 F.3d 963, 965 (9th Cir. 2007).  

Plaintiffs clearly have a protectable interest in the subject matter of this 

appeal, as they have obtained an injunction against the very statute which is the 

subject of this appeal. The disposition of this appeal may and probably will impair 

the protection accorded by Judge Shubb’s injunction if Judge Slaughter’s decision 

is affirmed, (except if it is affirmed on the narrowest of grounds). The application 

is surely timely as it is being filed 12 days after the press reported that the 

Governor did not intend to appeal Judge Shubb’s decision. The timing of this 

Motion even gives the defendants opportunity to rethink their litigation tactic of 

arguing for the reversal of Judge Shubb’s decision while denying the Court’s 

ability to review the record which led him to issue the injunction order. (The en 

banc’s timeliness analysis is at Peruta, 824 F.3d at 941, and the facts on this 

motion clearly satisfy that timeliness analysis.) 

Finally, the existing parties to this appeal may not be able to adequately 

defend Movants interests for the simple reason that we have a better evidentiary 

record than in either of the two cases on appeal. Indeed, it is possible that the Court 
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might well find that the distinction between the two case records explains the 

discrepancy in the outcome on the vagueness issue.  

Specific Evidentiary Differences Supporting this Motion to 

Intervene/Inadequacy of the Appellants to Protect Movants’ Interests 

The primary difference between the evidentiary record in Movant’s case 

versus the Appellants’ record is that in our case we adduced a 40-page expert 

report, with 20 single-spaced pages of citations to studies and mainstream news 

articles showing the changes and contradictions which the public health authorities 

have announced. This expert testimony, referenced three times by Judge Shubb in 

his order (at pages 9-10, 19, and 24-25), is strong evidence that there is no 

contemporary scientific consensus such that the statute’s reference to the 

“contemporary scientific consensus” is unconstitutionally vague, and that 

conveying such information is First Amendment free speech protected under 

applicable authorities. (See also the discussion of Dr. Verma’s declaration in 

Plaintiffs' Memorandum, Exhibit M at pages 2, 9, 26, 27 and 31, and in the Reply 

Memorandum, Exhibit O at pages 7, 8, 13, 20, 21, 22, 23, and 26.) 

The Defendants offered no rebuttal evidence whatsoever to the many dozens 

of data points set out in Dr. Verma’s declaration (and the attested to data points in 

the complaint), which might decrease some patients’ willingness to take the latest 

booster and which thus might be considered “Covid misinformation” under the 
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law.  (See the Complaint at page 4 para. 12 to page 6 para. 18, and the Memo of 

law, Exhibit M at page 22 lns. 20-22.)  

The closest thing to a response by the Defendants is their Counsel’s 

statement in their Opposition papers that “There may be issues open to debate 

within the scientific and medical communities, but that does not mean that there 

are not objectively provable facts on which the scientific community has a 

consensus: that apples contain sugar, that measles is caused by a virus, that Downs 

syndrome is caused by a chromosomal abnormality, etc.” Opposition, Exhibit N at 

page 21. The Response declaration of Defendants’ expert Dr. Lim basically asserts 

that physicians are required to know the standard of care and be aware of changes 

thereto (Lim Declaration. Exhibit K, page 2-3). And that constitutes the entirety of 

the Defendants’ response to Dr. Verma’s declaration (and the factual scientific 

allegations in the complaint (attested to by two of the plaintiffs).   

In reply, Movants pointed out Defendants’ failure to provide a substantive 

response indicating whether any of the data points/information about Covid 

vaccines are or are not “Covid misinformation” is an unsatisfactory response to the 

dozens of data points presented in Dr. Verma’s declaration (see Reply Memo, 

Exhibit O page 18, ln 4 to page 19, ln. 4) and creates a negative inference that 

either the Defendants cannot tell from the statute whether this information is or is 

not Covid misinformation, or that for some undisclosed reason, they do not wish to 
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share their position with the court. (Argued at the hearing. Transcript of Hearing, 

Exhibit P, at page 46, lns. 4-14.) 

We respectfully suggest that there is no comparison between Dr. Verma’s 

declaration and the declarations of the McDonald Plaintiffs (ERM 43 and 50) or 

the even terser Couris declarations, all of which just relate these plaintiffs 

unsupported personal opinions about aspects of the pandemic to establish standing. 

(ERC 76 and 81.)  

Furthermore, there are two important Legislative Findings in AB 2098 

which were challenged in Hoang, which are unaddressed in the McDonald record.  

Judge Slaughter cited the finding that “Data from the federal Centers for 

Disease Control and Prevention (CDC) shows that unvaccinated individuals are at 

a risk of dying from COVID-19 that is 11 times greater than those who are fully 

vaccinated.” (AB 2098, Section 1(d), as cited by the Slaughter opinion at 

McDonald ER 003.)   

The Verma Declaration cites at least six reasons why this finding is 

inaccurate. See Exhibit C, at Section VI, pages 13-15, including a citation to an 

analysis of data reported in the Washington Post that 58% of all COVID deaths are 

amongst the vaccinated compared to 42% amongst the unvaccinated.  (Verma 

Declaration, Exhibit C, at page 15, para. 54, URL citation at page 34.)   
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The Defendants offered no objection to Dr. Verma’s declaration (or any of 

the declarations), and no rebuttal expert testimony to this or any of the other 

medical evidence and opinions of Dr. Verma, the declarations of the Plaintiffs, or 

the medical/scientific data points in the complaint.  

We also argued that that AB 2098, Section 1 (f) is misleading in that it 

creates the false impression that the Federation of State Medical Board’s statement 

(which largely precipitated AB 2098) was concerned with physician 

communications with patients. In fact, the statement concerned the public/soapbox 

speech of physicians (see Reply Memo, Exhibit O at pages 3-7, 14-17), and at the 

hearing before Judge Shubb (see the hearing transcript, Exhibit P, at page 63 ln. 24 

to page 65 ln. 6). 

More broadly on the same point, a key argument made only by Movants was 

the lack of fit between the original purpose of AB 2098 (which was to stop 

physicians from speaking out in public) and the final version which only covered 

physician speech to patients. (See Movant’s Reply Memo of Law at pages 3-7, and 

Section C pages 14-17.) This lack of fit between the purpose/problem to be solved 

by the bill and the actual law is fatal under a First Amendment strict scrutiny 

analysis, and most likely even under an intermediate scrutiny analysis.7  

 
7  And this raises the clear error in Judge Slaughter’s decision and how the 

parties lead him to his erroneous view that rational relationship is the level of 

scrutiny which applies to the Covid misinformation bill. Defendants argued that 
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In short, the record in Hoang seems to be unfavorable to the Defendants, 

compared to the record in McDonald. That may suggest a reason the Defendants in 

the two pending related cases in the Eastern District are not appealing Judge 

Shubb’s decision. Or, perhaps the difference in the records may ultimately make 

 

the choice is between either strict scrutiny under Conant v. Walters, 309 F.3d 629 

(9th Cir. 2002) or rational relationship under the holding of Pickup v. Brown, 740 

F.3d 1208 (9th Cir. 2014). We maintain that is a false dichotomy. Pickup made 

clear that the facts, opinions and even the recommendations of a doctor are in the 

middle of the continuum of speech regulation, implying that intermediate scrutiny 

applied to a doctor’s conveying that information. The Ninth Circuit in NIFLA made 

that point explicit and it used intermediate scrutiny in evaluating the compelled 

speech in that case, being the information about the right of pregnant women to 

have free abortions. NIFLA, 839 F.3d 823, 832 (9th  Cir. 2016) rev NIFLA, 138 

S.Ct. 2361 (see Movant’s Memo at pages 10-13, and the Reply Memo at pages 10-

11).  

 

By arguing that it is either Conant (strict scrutiny) or Pickup’s holding  

(rational relationship), the McDonald parties’ Memoranda misstated the law, 

because the real antimony is between either strict scrutiny via Conant and the 

Supreme Court in NIFLA, or intermediate scrutiny suggested in Pickup and used 

by the 9th Circuit in its NIFLA decision (as explained in the Memo citations 

above). But the McDonald plaintiffs did not appear to make the argument to Judge 

Slaughter, and hence, he applied the rational relationship test which is clear error 

under circuit precedent. Tingley is not to the contrary because that case just applied 

the Pickup holding/result to a similar Washington state law as the California law 

challenged in Pickup. Additionally, the McDonald plaintiffs appear to have failed 

or declined to argue to Judge Slaughter the lack of fit between the “problem to be 

solved” (public speech of physicians) compared to the final law (speech to 

patients). This error might have been fatal because, as explained in the Reply 

Memo (at pages 3-7 and 14-17). The short of it is that the mismatch between the 

problem to be addressed by the bill and the actual law should render the law 

unconstitutional even under intermediate scrutiny which is the level of heightened 

scrutiny required in this Circuit, per the above, for information, advice and even 

recommendations.   
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no difference in the resolution of the issues in this case. But we are very clear 

about the fact that it is everyone’s interest (except perhaps the Appellees and 

Defendants in our related cases) to bring the record in one of Judge Shubb’s cases 

to the attention of this Court.   

Filing An Amicus Brief Would Be Insufficient  

If limited to filing only an amicus brief, Movants would be unable to 

procedurally incorporate and also defend the factual record in Judge Shubb’s case. 

Further, a single amicus brief would be insufficient to properly respect Movant’s 

vested legal interests in this appellate litigation, which may have multiple stages of 

briefing, as well as oral argument. 

The Public’s Interest are Served by Granting Intervention 

The challenged law affects thousands of physicians throughout the state and 

many more patients. Physicians need to know whether they are permitted to 

provide information to patients beyond what the CDC and the public health 

authorities believe to be true at any given time during the pandemic (and as 

recently reported, the federal government’s pandemic response is ending in May). 

Many physicians will self-censor if the law is upheld.8 The public’s interest is that 

 
8  Physician self-censorship which would result from this Court’s upholding 

the law was foreshadowed by Judge Kozinski’s concurrence in Conant v. Walters, 

309 F.3d 629, 640-641 (9th Cir. 2012) which is the factually closest case to the 
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there be a clear and definitive ruling from this Court on the probable 

unconstitutionality of the law. The best way that can be achieved is by having the 

record of at least one of Judge Shubb’s two related cases before the Court, and 

have at least one of the prevailing parties appear in this appeal, so that the Court 

can settle the matter, one way or the other.    

The Interests of Justice are Served by Granting Intervention 

In this intervention motion, there is much more than a claim or defense with 

a common question of law; the parties substantially overlap, and it is the same 

counsel’s office defending the same statute. And then there is the fact that the 

decisions are conflicting, which presents an even more compelling reason for the 

court to grant intervention, as it will allow the Court to fully consider the record in 

Judge Shubb’s case which enjoined the enforcement of the law that is the subject 

of the current appeal.  

This motion provides the Court with an opportunity to at least consider 

whether the record before Judge Shubb may be relevant in adjudicating the 

 

First Amendment issue on this appeal because it dealt with the federal 

government’s attempt to revoke the DEA registration of physicians who provided 

information about medical marijuana and recommended it despite the fact that it 

was a Schedule I illegal drug without any proven medical benefit. As Judge 

Kozinski stated, “… doctors are particularly vulnerable to intimidation; with little 

to gain and much to lose, only the most foolish or committed of doctors will defy 

the federal government’s policy [of prohibiting the use of marijuana for medical 

purposes] and continue to give candid advice about the medical use of marijuana.” 
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important First and Fifth Amendment issues raised in this appeal. And it will give 

at least one of the prevailing parties the opportunity to defend Judge Shubb’s 

injunction based on the record in one of his related cases. This serves the interests 

of justice, will likely result in a clearer and more definitive ruling from this Court, 

as well help implement one of the Court’s core functions of resolving conflicting 

lower courts decisions.  

If it turns out that the Court affirms Judge Slaughter and reverses Judge 

Shubb, then physicians will know that they risk board investigation and sanction if 

they tell patients anything other than what the CDC and other public health 

authorities want the public to know.  That result will be important information for 

patients, because they will know that their physicians are only allowed to provide 

the government’s permitted messaging about any aspect of the pandemic (which, 

as was recently announced, the Federal Government’s pandemic response will 

officially end in May). Some might consider the lack of trust this law will inject 

into the doctor/patient relationship as problematic, which is the thrust of two of the 

patient declarations submitted in this Motion. (See Exhibits F and G.). But that is 

for this Court to decide.  

All parties to this consolidated appeal oppose this motion.9 

 
9  Counsel for the related (but not consolidated) Hoeg v. Newsom are being 

emailed these motion papers and can decide whether to join this motion, or take 

such other action as they deem appropriate. However, as they are not parties to the 
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Conclusion 

Movants request that their motion to intervene be granted, and that the Court 

issue an appropriate order to include the record in Hoang v. Bonta in the record of 

this appeal, and for such other and further relief as the Court finds just or necessary 

to allow Movants to participate fully in this appeal.  

Dated: February 15, 2023   Respectfully submitted, 
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SBN 289362 

428 J Street, 4th floor 
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Telephone: 916-492-6038  

Facsimile:  713-626-9420  

Email: 

rickjaffeesquire@gmail.com  

 

ROBERT F. KENNEDY JR., ESQ. 

Children’s Health Defense 

752 Franklin Ave., Suite 511  

Franklin Lakes, NJ 07417  

Telephone: (202) 854-1310  

 

Attorneys for Proposed Intervenors 

  

 

pending appeal, we do not believe that they have standing to oppose or not oppose 

this motion, which is why Movants have not sought out their position prior to the 

filing the motion per Circuit Advisory Committee Note to Rule 27-1 (5).   
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CERTIFICATE OF COMPLIANCE 

I hereby certify that the foregoing Motion complies with the type-volume 

limitations of Circuit Rule 27-1(1)(d) because the body of the motion does not 

exceed the designated page limit of 20 pages. 

This Motion also complies with the typeface and type style requirements of 

Fed. R. App. P. 32(a)(5)(A) and was prepared in a proportionally spaced typeface 

using 14-point Times New Roman.  

 

Dated: February 15, 2023 

          

         
        ______________________  

         Richard Jaffe 
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CERTIFICATE OF SERVICE 

This motion including the affidavit of counsel was filed and electronically 

served on the parties to this appeal. Counsel in the related case Hoeg et al v. 

Newsom, et al, were sent a copy of the motion by email to counsel of record Jenin 

Younis,  jenin.younes@ncla.legal, and Laura Powell, laura@laurabpowell.com.  

Dated: February 15, 2023         

         
        ____________________________ 

        Richard Jaffe   
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Plaintiffs-Appellants, 
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Kristina D. Lawson, et al.,  
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for-profit organization, and CHILDREN’S HEALTH DEFENSE, CALIFORNIA 

CHAPTER, a California Nonprofit Corporation, 

Proposed Intervenors 

 
 

DECLARATION OF COUNSEL IN SUPPORT OF 

MOTION TO INTERVENE  

Case: 23-55069, 02/15/2023, ID: 12653377, DktEntry: 30-2, Page 1 of 406
(23 of 428)



2 
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Tel: 916-492-6038  

Fax: 713-626-9420  
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ROBERT F. KENNEDY JR., ESQ.  

Children’s Health Defense  
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Franklin Lakes, NJ 07417   
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Counsel for Proposed Intervenors 

 

 

I, Richard Jaffe declare under penalty of perjury that the following is true 

and correct based on my personal knowledge. 

1. I am a member of the State Bar of California and the bar of the Ninth 

Circuit Court of Appeals. I am lead counsel for the movants, who are the named 

plaintiffs in Hoang et al v. Bonta, et al, which is First and Fifth Amendment 

challenge to AB2098/Section 2270 of the Business and Professions Code, pending 

in the Eastern District of California. Our case seeks the same basic relief as the two 

cases in the consolidated appeals.  

2. This declaration is made in support of the Movants request to 

intervene in this consolidated appeal, which is limited to Central District Judge 

Slaughter’s denial of a preliminary injunction to the Plaintiffs/Appellants 

McDonald (and the Southern District’s stay order).  

3. A copy of Judge Shubb’s January 23, 2023 preliminary Injunction 

order covering Movant’s case Hoang, et al v. Bonta et al, 2:22-cv-02147-WGB-
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AC, and its related (but not consolidated) case Hoeg, et. al. v. Newsom et. al. 2:22-

cv- 01980-WBS-AC is attached as Exhibit A.  

4. A media report reporting that the Governor has decided not to appeal 

Judge Shubb’s decision is attached as Exhibit B.   

5. In order for the Court to decide this motion, it is necessary to provide 

the Court with the Hoang record and most importantly, the actual evidence 

presented in Hoang so that the comparison can be made. (The declarations 

supporting the McDonald’s preliminary injunction motion is already before the 

Court in their appendix.  (ER 043 and 50.)  

6. Accordingly, I submit for the Court’s consideration the following true 

and correct, file-stamped copies of the following from the record in Hoang v. 

Bonta.   

7. Exhibit C:  The 40-page expert declaration of Sanjay Verma MD, 

which declaration essentially showed that there is no such thing as a Covid 19 

contemporary scientific consensus because the medical authorities have 

contradicted themselves on each of the most important public health issues 

including, masking, the vaccines’ ability to prevent infection and transmission, the 

evidence of efficacy of the vaccines and boosters, and the flaws in the asserted 

benefits long term and to prevent hospitalization and deaths by the vaccines. His 

declaration is relevant both to the Fifth Amendment claim, on which Judge Shubb 
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ruled, but also to Movant’s First Amendment claim because it shows that the 

evidence which the Defendants alleged to be false or Covid misinformation per the 

legislative reports is not false, but is true. However, the suppression of this 

information is necessary and covered under the law because it may increase 

vaccine hesitancy, which is the actual and stated goal of the law based on the 

Legislative Reports offered for Judicial Notice by the Appellees/Defendants in all 

four cases.  (See the Reply Memo, Exhibit O, at Section II. A, pages 3-6). The 

actual goal of the law was to stop physicians from providing information to the 

public on social media which could increase vaccine hesitancy, regardless of the 

truth or falsity of the information. Id.  

8. Exhibit D and E are the declarations of plaintiff Le Trinh Hoang, and 

PIC president Shira Miller, MD, which show, among other things, specific data 

points or examples of information that Plaintiffs would like to provide to patients 

but may constitute Covid misinformation under the law.  

9. Exhibits F, G and H being declarations from three patients, the first 

two of which explain the lack of trust that is resulting from the law about whether 

their physicians will provide them with their actual opinions rather than just now 

what the public health authorities require physicians to say on pain of board 

discipline. The third patient declaration is from a nurse who was forced to take a 

Covid vaccine and who suffered a heart attack after the shot. She explains the 
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difficulty she had having her vaccine injury recognized as such for workers 

compensation benefits, based on what we have called vaccine injury denialism. 

(Exhibit H.) 

10. Exhibit I is the complaint. The factual allegations in the Complaint 

were attested to by both Plaintiff Hoang, (Exhibit D, page 4, para. 16) and Shira 

Miller, PIC’s President (Exhibit E, page 2, para. 2). Thus, the factual allegations 

concerning the Plaintiffs and what they wish to tell patients are an evidentiary part 

of the preliminary injunction record.   

11. In response to all these declarations, the Attorney General offered 

basically the same two brief declarations from the Executive Director and a 

physician as were offered up in the two cases in this consolidated appeal, and are 

attached as Exhibits J and K. The short of it is that Defendants argue that all 

physicians are required to know the standard of care and keep up with changes, and 

the disciplinary process is explained.   

12. Exhibit L: Like in the other cases, the Defendants offered the same 

Request for Judicial Notice of the AB 2098 Legislative Reports in Hoang, and is 

attached as Exhibit L.  

13. The above Exhibits C-L is the complete evidentiary record in Hoang 

v. Bonta.   
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14. Since this Motion refers to statements contained in the Preliminary 

Injunction papers, it seems prudent to include the motion papers in this Motion. 

The Preliminary Injunction Motion and Memo of law, the Defendants’ 

Memorandum in Response and Movant’s Reply are attached as Exhibits M, N and 

O respectively.  

15. As this motion mentions a discussion made at the hearing concerning 

a mischaracterization contained in a legislative finding, the transcript of the 

hearing is also included for the Court’s consideration and is attached as Exhibit P.   

16.   A copy of the docket in Hoang v. Bonta is attached as Exhibit Q. 

17.    Exhibits C-Q is the record in Hoang v. Bonta. 

 

Executed this 15th day of February. 

        
       ___________________________  

       Richard Jaffe 
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Exhibit A January 23, 2023 Preliminary Injunction order from Judge Shubb 

Exhibit B MedPage Today, 2/3/2023 (page 5, highlighted portion) 

Exhibit C Declaration of Sanjay Verma, M.D. 

Exhibit D Declaration of Plaintiff Le Trinh Hoang, D.O. 

Exhibit E Declaration of Plaintiff PIC President Shira Miller, M.D. 

Exhibit F Declaration of patient Debbie Hobel 

Exhibit G Declaration of patient Jamie Coker-Robertson 

Exhibit H Declaration of patient Shannen Pousada 

Exhibit I Plaintiffs’ Complaint 

Exhibit J Declaration of Defendant Erika Calderon 

Exhibit K Declaration of board expert Angela Lin, D.O. 

Exhibit L Defendants’ Motion for Judicial Notice 

Exhibit M Plaintiffs’ Motion for Preliminary Injunction 

Exhibit N Defendants’ Opposition to Preliminary Injunction 

Exhibit O Plaintiffs’ Reply to Opposition to Preliminary Injunction 

Exhibit P Transcript of Preliminary Injunction Hearing, 1/23/2023 

Exhibit Q Hoang et. al.  v. Bonta, et. al. docket.  
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UNITED STATES DISTRICT COURT 

EASTERN DISTRICT OF CALIFORNIA 

----oo0oo---- 

 

TRACY HØEG, M.D., Ph.D.; RAM 
DURISETI, M.D., Ph.D.; AARON 
KHERIATY, M.D.; PETE 
MAZOLEWSKI, M.D.; and AZADEH 
KHATIBI, M.D., M.S., M.P.H., 

Plaintiffs,  

v. 

GAVIN NEWSOM, Governor of the 
State of California, in his 
official capacity; KRISTINA 
LAWSON, President of the 
Medical Board of California, in 
her official capacity; RANDY 
HAWKINS, M.D., Vice President 
of the Medical Board of 
California, in his official 
capacity; LAURIE ROSE LUBIANO, 
Secretary of the Medical Board 
of California, in her official 

capacity; MICHELLE ANNE BHOLAT, 
M.D., M.P.H., DAVID E. RYU, 
RYAN BROOKS, JAMES M. HEALZER, 
M.D., ASIF MAHMOOD, M.D., 
NICOLE A. JEONG, RICHARD E. 
THORP, M.D., VELING TSAI, M.D., 
and ESERICK WATKINS, members of 
the Medical Board of 
California, in their official 
capacities; and ROB BONTA, 
Attorney General of California, 

No. 2:22-cv-01980 WBS AC 

   
 

 
 
MEMORANDUM AND ORDER RE: 
PLAINTIFFS’ MOTIONS FOR 

PRELIMINARY INJUNCTION 
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in his official capacity; 

 

Defendants. 

 
 
LETRINH HOANG, D.O.; PHYSICIANS 
FOR INFORMED CONSENT, a not-for 
profit organization; and 
CHILDREN’S HEALTH DEFENSE, 
CALIFORNIA CHAPTER, a 
California Nonprofit 
Corporation; 

Plaintiffs,  

v. 

ROB BONTA, in his official 
capacity as Attorney General of 
California; and ERIKA CALDERON, 
in her official capacity as 
Executive Officer of the 
Osteopathic Medical Board of 
California; 
 

Defendants. 

 

 

No. 2:22-cv-02147 WBS AC 

----oo0oo---- 

Plaintiffs Tracy Høeg, Ram Duriseti, Aaron Kheriaty, 

Pete Mazolewski, and Azadeh Khatibi (collectively, “Høeg 

plaintiffs”) brought a § 1983 action against Gavin Newsom, in his 

official capacity as Governor of California; Rob Bonta, in his 

official capacity as Attorney General of California; Kristina 

Lawson, in her official capacity as President of the Medical 

Board of California (the “Medical Board”); Randy Hawkins, in his 

official capacity as Vice President of the Medical Board; Laurie 

Rose Lubiano, in her official capacity as Secretary of the 

Medical Board; and Michelle Anne Bholat, David E. Ryu, Ryan 

Brooks, James M. Healzer, Asif Mahmood, Nicole A. Jeong, Richard 

E. Thorp, Veling Tsai, and Eserick Watkins, in their official 
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capacities as members of the Medical Board.  (Høeg Compl. (Docket 

No. 1).)  The Høeg plaintiffs are physicians licensed by the 

Medical Board.   

Plaintiffs Letrinh Hoang, Physicians for Informed 

Consent, and Children’s Health Defense, California Chapter1 

(collectively, “Hoang plaintiffs”) brought a § 1983 action 

against defendants Rob Bonta, in his official capacity as 

Attorney General of California, and Erika Calderon, in her 

official capacity as Executive Officer of the Osteopathic Medical 

Board of California (the “Osteopathic Board”).  (Hoang Compl. 

(Docket No. 1).)  Plaintiff Hoang is a physician licensed by the 

Osteopathic Board.  The remaining two plaintiffs are 

organizations representing the interests of doctors and patients.  

Plaintiffs in these related cases (see Høeg Docket No. 

21; Hoang Docket No. 9.) allege that Assembly Bill (“AB”) 20982 

is unconstitutional under the First and Fourteenth Amendments of 

the U.S. Constitution.  Plaintiffs filed separate motions seeking 

a preliminary injunction to enjoin the State of California from 

enforcing AB 2098.  (Høeg Notice of Mot. and Mem. In Support of 

Mot. for Prelim. Inj. (“Høeg Mot.”) (Docket No. 5); Hoang Mot. 

for Prelim. Inj. and Mem. of Law (“Hoang Mot.”) (Docket No. 4).) 

I. The Challenged Statute 

A. Statutory Provisions 

 
1  Hereinafter, the court will refer to Children’s Health 

Defense, California Chapter as “Children’s Health Defense.” 

 
2  AB 2098 has been codified at Cal. Bus. & Prof. Code § 

2270.  Because the parties refer to the law as “AB 2098” 

throughout their briefs, the court will refer to the statute as 

AB 2098 for convenience. 
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AB 2098, codified at Cal. Bus. & Prof. Code § 2270, 

took effect on January 1, 2023.  The statute provides that “[i]t 

shall constitute unprofessional conduct for a physician and 

surgeon to disseminate misinformation or disinformation related 

to COVID-19, including false or misleading information regarding 

the nature and risks of the virus, its prevention and treatment; 

and the development, safety, and effectiveness of COVID-19 

vaccines.”  Cal. Bus. & Prof. Code § 2270(a) (emphasis added). 

The statute defines “misinformation” as “false 

information that is contradicted by contemporary scientific 

consensus contrary to the standard of care.”  Id. § 2270(b)(4) 

(emphasis added).  The statute defines “disinformation” as 

“misinformation that the licensee deliberately disseminated with 

malicious intent or an intent to mislead.”  Id. § 2270(b)(2) 

(emphasis added).   

The misinformation or disinformation must be conveyed 

“[by] the licensee to a patient under the licensee’s care in the 

form of treatment or advice.”  Id. § 2270(b)(3).  Physicians and 

surgeons licensed by the Medical Board or the Osteopathic Board 

(the “Boards”) are covered by the statute.  Id. § 2270(b)(5).   

The Boards are tasked with enforcing AB 2098.  The 

statute augments the definition of “unprofessional conduct,” id. 

§ 2270(a), which is a pre-existing basis for disciplinary action 

by the Boards, see id. § 2234.  Unprofessional conduct also 

includes, but is not limited to, “gross negligence,” “repeated 

negligent acts,” and “incompetence.”  Id. 

B. Legislative Findings  

At the time AB 2098 was enacted, the California 
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Legislature made several findings.  The Legislature found that 

“[t]he global spread of the SARS-CoV-2 coronavirus, or COVID-19, 

has claimed the lives of over 6,000,000 people worldwide, 

including nearly 90,000 Californians.”  AB 2098, 2021-22 Reg. 

Sess. (Cal. 2022) § 1(a).  The Legislature also found that 

“[d]ata from the federal Centers for Disease Control and 

Prevention (CDC) shows that unvaccinated individuals are at a 

risk of dying from COVID-19 that is 11 times greater than those 

who are fully vaccinated.”  Id. § 1(b).  It further stated that 

“[t]he safety and efficacy of COVID-19 vaccines have been 

confirmed through evaluation by the federal Food and Drug 

Administration (FDA) and the vaccines continue to undergo 

intensive safety monitoring by the CDC.”  Id. § 1(c). 

The Legislature then addressed the policy problems the 

bill was designed to remedy.  The bill first states that “[t]he 

spread of misinformation and disinformation about COVID-19 

vaccines has weakened public confidence and placed lives at 

serious risk,” with “major news outlets [reporting that] some of 

the most dangerous propagators of inaccurate information 

regarding the COVID-19 vaccines are licensed health care 

professionals.”  Id. §§ 1(d), 1(e).  The bill states that in 

response to these concerns, the Legislature previously “declared 

health misinformation to be a public health crisis, and urged the 

State of California to commit to appropriately combating health 

misinformation and curbing the spread of falsehoods that threaten 

the health and safety of Californians.”  Id. § 1(g).  The 

Legislature also noted that “[t]he Federation of State Medical 

Boards has released a statement warning that physicians who 
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engage in the dissemination of COVID-19 vaccine misinformation or 

disinformation risk losing their medical license, and that 

physicians have a duty to provide their patients with accurate, 

science-based information.”  Id. § 1(f). 

II. Preliminary Injunction Standard 

To succeed on a motion for a preliminary injunction, 

plaintiffs must establish that (1) they are likely to succeed on 

the merits; (2) they are likely to suffer irreparable harm in the 

absence of preliminary relief; (3) the balance of equities tips 

in their favor; and (4) an injunction is in the public interest. 

Winter v. Nat. Res. Def. Council, Inc., 555 U.S. 7, 20 (2008); 

Perfect 10, Inc. v. Google, Inc., 653 F.3d 976, 979 (9th Cir. 

2011).  “[I]njunctive relief [i]s an extraordinary remedy that 

may only be awarded upon a clear showing that the plaintiff is 

entitled to such relief.”  Winter, 555 U.S. at 22. 

III. Article III Standing3 

To determine whether plaintiffs are entitled to a 

preliminary injunction, the court must first determine whether 

they have standing to challenge AB 2098.  “In order to invoke the 

jurisdiction of the federal courts, a plaintiff must establish 

‘the irreducible constitutional minimum of standing.’”  Lopez v. 

Candaele, 630 F.3d 775, 785 (9th Cir. 2010) (quoting Lujan v. 

Def. of Wildlife, 504 U.S. 555, 560 (1992)).  Article III 

 
3  Defendants initially disputed that the Høeg plaintiffs 

have standing (see Høeg Opp’n (Docket No. 23) at 6), though they 

all but conceded the issue at oral argument.  Defendants did not 

argue that the Hoang plaintiffs lack standing. (See Hoang Opp’n 

(Docket No. 16).)  Regardless, the court has a duty to evaluate 

all parties’ standing.  See Bernhardt v. County of Los Angeles, 

279 F.3d 862, 868 (9th Cir. 2002). 
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standing has three elements: “(1) injury-in-fact--plaintiff must 

allege concrete and particularized and actual or imminent harm to 

a legally protected interest; (2) causal connection--the injury 

must be fairly traceable to the conduct complained of; and (3) 

redressability--a favorable decision must be likely to redress 

the injury-in-fact.”  Barnum Timber Co. v. U.S. EPA, 633 F.3d 

894, 897 (9th Cir. 2011) (citing Lujan, 504 U.S. at 560-61) 

(internal quotation marks omitted). 

Challenges that involve First Amendment rights “present 

unique standing considerations” because of the “chilling effect 

of sweeping restrictions” on speech.  Ariz. Right to Life Pol. 

Action Comm. v. Bayless, 320 F.3d 1002, 1006 (9th Cir. 2003).  

“In order to avoid this chilling effect, the Supreme Court has 

endorsed what might be called a ‘hold your tongue and challenge 

now’ approach rather than requiring litigants to speak first and 

take their chances with the consequences.”  Italian Colors Rest. 

v. Becerra, 878 F.3d 1165, 1171 (9th Cir. 2018) (internal 

quotation marks omitted).  Accordingly, when the challenged law 

“implicates First Amendment rights, the [standing] inquiry tilts 

dramatically toward a finding of standing.”  LSO, Ltd. v. Stroh, 

205 F.3d 1146, 1155 (9th Cir. 2000).   

A. Individual Physician Plaintiffs 

In the context of a pre-enforcement challenge to the 

constitutionality of a law, “a plaintiff satisfies the injury-in-

fact requirement where he alleges ‘an intention to engage in a 

course of conduct arguably affected with a constitutional 

interest, but proscribed by a statute, and there exists a 

credible threat of prosecution thereunder.’”  Susan B. Anthony 
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List v. Driehaus, 573 U.S. 149, 159 (2014) (quoting Babbitt v. 

United Farm Workers Nat’l Union, 442 U.S. 289, 298 (1979)); see 

also Valle del Sol Inc. v. Whiting, 732 F.3d 1006, 1015 (9th Cir. 

2013) (applying this standard to a facial vagueness challenge).   

The Ninth Circuit applies a “three-factor inquiry to 

help determine whether a threat of enforcement is genuine enough 

to confer an Article III injury”: “(1) whether the plaintiff has 

a ‘concrete plan’ to violate the law, (2) whether the enforcement 

authorities have ‘communicated a specific warning or threat to 

initiate proceedings,’ and (3) whether there is a ‘history of 

past prosecution or enforcement.’”  Tingley v. Ferguson, 47 F.4th 

1055, 1067 (9th Cir. 2022) (quoting Thomas v. Anchorage Equal 

Rts. Comm’n, 220 F.3d 1134, 1139 (9th Cir. 2000) (en banc)).  In 

the context of a pre-enforcement challenge on First Amendment 

grounds, a plaintiff “need only demonstrate that a threat of 

potential enforcement will cause him to self-censor.”  Id. at 

1068. 

Plaintiffs Høeg, Duriseti, Kheriaty, Mazolewski, and 

Hoang have sufficiently alleged a concrete plan to violate the 

challenged law.  Plaintiffs state that they have provided 

specific advice to patients about potential health risks of 

COVID-19 vaccines and boosters and have informed patients of 

flaws in the research supporting vaccines and boosters.  (Suppl. 

Decl. of Dr. Tracy Høeg (“Høeg Suppl. Decl.”) (Høeg Docket No. 

26-1) ¶¶ 4-5; Suppl. Decl. of Dr. Aaron Kheriaty (“Kheriaty 

Suppl. Decl.”) (Høeg Docket No. 26-2) ¶ 12; Suppl. Decl. of Dr. 

Pete Mazolewski (“Mazolewski Suppl. Decl.”) (Høeg Docket No. 26-

3) ¶ 5; Decl. of Dr. Letrinh Hoang (“Hoang Decl.”) (Hoang Docket 
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No. 4-1) ¶ 5.)  Plaintiffs also state that they have informed 

patients about flaws in the research supporting universal 

masking, and at times have advised patients against wearing masks 

based on the patients’ individual needs.  (Høeg Suppl. Decl ¶ 6; 

Kheriaty Suppl. Decl. ¶¶ 3-6; Mazolewski Suppl. Decl. ¶ 3.)  

Plaintiff Duriseti states that he treated COVID-19 patients with 

non-invasive ventilatory support rather than intubation early in 

the pandemic.  (Decl. of Ram Duriseti (“Duriseti Decl.”) (Høeg 

Docket No. 1-3) ¶ 8.)  Plaintiff Hoang additionally states that 

she has discussed the possible use of off-label treatments for 

COVID-19 with her patients.  (Hoang Decl. ¶ 2.) 

Physician plaintiffs state that, in these instances, 

their conduct contradicted the “scientific consensus” at the 

time, as determined by public health agencies like the CDC or by 

common practice in the medical field.  (See, e.g., Decl. of Pete 

Mazolewski (“Mazolewski Decl.”) (Høeg Docket No. 1-5) ¶ 13; Høeg 

Suppl. Decl. ¶¶ 6-7; Duriseti Decl. ¶ 8; Kheriaty Suppl. Decl. ¶ 

7; Hoang Decl. ¶¶ 3-4.)  The Hoang plaintiffs provide an expert 

declaration by Dr. Sanjay Verma, which similarly concludes that 

much of the advice and treatment provided in these situations has 

previously contradicted or currently contradicts the “consensus.”  

Dr. Verma cites to numerous examples of contrary guidance 

provided by the CDC on the issues of masking and vaccination.  

(See Decl. of Dr. Sanjay Verma (“Verma Decl.”) (Hoang Docket No. 

4-1) at 20-32.) 

Some of the physician plaintiffs intend to continue 

providing such advice and treatment to patients in the future.  

(Kheriaty Suppl. Decl. ¶ 6; Mazolewski Suppl. Decl. ¶ 5; Hoang 
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Decl. ¶ 15.)  Others indicate that their conduct will be chilled 

by AB 2098.4  (Høeg Suppl. Decl. ¶ 3; Duriseti Decl. ¶ 16.)  The 

physician plaintiffs have therefore established a concrete plan 

to violate the challenged law.  See Tingley, 47 F.4th at 1068 

(the Ninth Circuit “do[es] not require plaintiffs to specify 

‘when, to whom, where, or under what circumstances’ they plan to 

violate the law when they have already” engaged in conduct 

“arguably” proscribed by the law) (quoting Thomas, 220 F.3d at 

1139); id. (in the context of a pre-enforcement challenge on 

First Amendment grounds, a plaintiff “need only demonstrate that 

a threat of potential enforcement will cause him to self-

censor”). 

Physician plaintiffs have also established a credible 

threat of enforcement.  They aver that they intend to convey 

truthful information and provide treatment consistent with the 

standard of care.  However, plaintiffs’ beliefs about their 

conduct do not preclude the enforcing agencies from determining 

that their conduct violates the challenged statute.  See Susan B. 

Anthony List, 573 U.S. at 162-63 (in determining whether 

plaintiffs have established a threat of enforcement, plaintiffs’ 

conduct need only “arguably” be proscribed by the challenged 

 
4  Plaintiffs contend that the law was intended to 

intimidate them into not expressing their views.  They point to 

the text of the statute, as well as its legislative history.  

See, e.g., Defs.’ Ex. E, Assembly Report on Third Reading of AB 

2098 (Høeg Docket No. 23-3 at 43-49) at 7 (noting that while the 

Boards may already have the ability to discipline licensees for 

the conduct proscribed by AB 2098, the statute will “make[] 

clear” that the Boards have such authority and thereby discourage 

licensees from sharing information that “undermine[s] public 

health efforts”). 
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statute and plaintiffs’ beliefs about their conduct are not 

dispositive).  Based on plaintiffs’ explanations of the advice 

and treatment they provide contrary to public health 

recommendations, it is plausible that the Boards will determine 

that their conduct violates AB 2098.  This fear is especially 

reasonable given the ambiguity of the term “scientific consensus” 

and of the definition of “misinformation” as a whole, as 

discussed in further detail in Section IV.  The government’s 

“failure to disavow enforcement of the law” further weighs in 

favor of standing.  See Tingley, 47 F.4th at 1068. 

“The third factor, concerning the history of 

enforcement, carries ‘little weight’ when the challenged law is 

‘relatively new’ and the record contains little information as to 

enforcement.”  Id. at 1068 (quoting Cal. Trucking Ass’n v. Bonta, 

996 F.3d 644, 653 (9th Cir. 2021)).  AB 2098 has been in effect 

for less than a month, and this action was initiated prior to AB 

2098 coming into effect.  Unsurprisingly, the parties have 

presented no history of enforcement.  The lack of enforcement 

history “weighs against standing but is not dispositive.”  Id. at 

1069 (internal quotation marks omitted). 

As the first and second factors weigh in favor of 

standing, the court concludes that plaintiffs have established an 

injury-in-fact.  See id.  Because the injury alleged--a credible 

threat of prosecution under AB 2098--is “clearly traceable” to AB 

2098, and “can be redressed through an injunction enjoining 

enforcement of that provision,” physician plaintiffs have 

standing to challenge it.  See Valle del Sol, 732 F.3d at 1016. 

B. Individual Patient Plaintiff 
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Although plaintiff Khatibi is a physician licensed by 

the Medical Board, she asserts standing as a patient, on the 

basis that AB 2098 interferes with her right to receive 

information from her doctors. 

The Supreme Court has stated that “the Constitution 

protects the right to receive information and ideas,” which “is 

an inherent corollary of the rights of free speech and press that 

are explicitly guaranteed by the Constitution.”  Bd. of Educ., 

Island Trees Union Free Sch. Dist. No. 26 v. Pico, 457 U.S. 853, 

867 (1982).  Accordingly, “where the effect of a vague statute 

would infringe upon a party’s First Amendment rights, standing 

requirements to challenge the statute under the Fourteenth 

Amendment Due Process Clause are broader than they otherwise 

might be.”  Arce v. Douglas, 793 F.3d 968, 987 (9th Cir. 2015) 

(citing Hynes v. Mayor & Council of Borough of Oradell, 425 U.S. 

610 (1976); Maldonado v. Morales, 556 F.3d 1037 (9th Cir. 2009)).  

Thus, where a statute interferes with a plaintiff’s First 

Amendment right to receive information, she has standing to 

challenge the law, even if it does not apply to her.  Id. at 987-

88. 

Because AB 2098 implicates plaintiff Khatibi’s First 

Amendment right to receive information, she has standing.  See 

id.; see also Conant v. Walters, 309 F.3d 629, 632 (9th Cir. 

2002) (deciding the merits of First Amendment challenge to 

statute prohibiting doctors from “recommending” medical 

marijuana, which was brought by patients who wanted access to 

treatment, physicians who feared enforcement of statute, and 

organizations representing such physicians and patients); Forbes 
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v. Napolitano, 236 F.3d 1009, 1010 (9th Cir. 2000), amended, 247 

F.3d 903 (9th Cir. 2000), amended, 260 F.3d 1159 (9th Cir. 2001) 

(deciding the merits of vagueness challenge to statute 

criminalizing certain medical procedures, which was brought by 

patients who wanted access to treatment and physicians who feared 

prosecution under statute). 

C. Organizational Plaintiffs   

In addition to the individual plaintiffs in both 

matters, there are two organizational plaintiffs in the Hoang 

matter: Physicians for Informed Consent and Children’s Health 

Defense.   

“When suing on behalf of its members, an organization 

must show that its members would have individual standing, the 

issues are germane to the organization’s purpose, and neither the 

claim nor the requested relief requires individual 

participation.”  Inland Empire Waterkeeper v. Corona Clay Co., 17 

F.4th 825, 831 (9th Cir. 2021) (citing Hunt v. Wash. State Apple 

Advert. Comm’n, 432 U.S. 333, 342–43 (1977)). 

Plaintiff Physicians for Informed Consent is a non-

profit organization whose educational mission is to “deliver data 

on infectious diseases and vaccines, and unite doctors, 

scientists, healthcare professionals, attorneys, and families who 

support voluntary vaccination.”  (Decl. of Dr. Shira Miller 

(Hoang Docket No. 4-6) ¶ 3.)  The claims here are clearly 

relevant to the organization’s mission. 

Physicians for Informed Consent’s membership includes 

physicians who intend to violate AB 2098 or who have been chilled 

by AB 2098, and patients who contend that AB 2098 interferes with 
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their right to receive information.  (See id. ¶¶ 4-6.)  Like the 

individual physician and patient plaintiffs discussed above, the 

organization’s members would have individual standing.  The 

participation of individual members is not necessary for this 

action to proceed. 

Plaintiff Children’s Health Defense is a non-profit 

organization whose mission is to “end childhood health epidemics 

by working aggressively to eliminate harmful exposures, hold 

those responsible accountable, and to establish safeguards to 

prevent future harm,” which “includes advocating for medical 

freedom, bodily autonomy, and an individual’s right to receive 

the best information available based on a physician’s best 

judgment.”  (Hoang Compl. ¶ 31.)  The claims here are clearly 

relevant to the organization’s mission. 

Children’s Health Defense’s membership includes parents 

in California who contend that AB 2098 interferes with their 

right to receive information pertinent to their children’s 

health.  (Id. ¶ 33.)  Like plaintiff Khatibi, the organization’s 

members would have individual standing.  The participation of 

individual members is not necessary for this action to proceed. 

Because both organizations’ members would have 

individual standing, the issues raised here are germane to the 

organizations’ purposes, and neither the claims nor the requested 

relief require individual participation, the court concludes that 

Physicians for Informed Consent and Children’s Health Defense 

have standing.  See Inland Empire Waterkeeper, 17 F.4th at 831. 
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IV. Vagueness Challenge5 

Having determined that plaintiffs have standing, the 

court next considers whether they have demonstrated a likelihood 

of success on the merits.  Plaintiffs contend that the law’s 

definition of “misinformation” is unconstitutionally vague under 

the Due Process Clause of the Fourteenth Amendment.  AB 2098 

defines misinformation as “false information that is contradicted 

by contemporary scientific consensus contrary to the standard of 

care.”  Cal. Bus. & Prof. Code § 2270.    

A statute is unconstitutionally vague when it either 

“fails to provide a person of ordinary intelligence fair notice 

of what is prohibited, or is so standardless that it authorizes 

or encourages seriously discriminatory enforcement.”  United 

States v. Williams, 553 U.S. 285, 304 (2008); see also Hill v. 

Colorado, 530 U.S. 703, 732 (2000); Tingley, 47 F.4th at 1089. 

“The operative question under the fair notice theory is 

whether a reasonable person would know what is prohibited by the 

law.”  Tingley, 47 F.4th at 1089.  “The terms of a law cannot 

require ‘wholly subjective judgments without statutory 

definitions, narrowing context, or settled legal meanings.’”  Id. 

(quoting Holder, 561 U.S. at 20).  The standardless enforcement 

 
5  Judge Fred W. Slaughter of the Central District of 

California recently issued an order denying a similar motion for 

preliminary injunction in McDonald v. Lawson, No. 8:22-cv-01805.  

Judge Slaughter concluded that the physician plaintiffs had 

failed to establish a likelihood of success on the merits of 

their First and Fourteenth Amendment claims.  2022 WL 18145254, 

at *6, 16 (C.D. Cal. Dec. 28, 2022).  The court notes that it is 

not bound by the McDonald court’s decision, and for the reasons 

discussed herein, does not find that decision’s reasoning on the 

vagueness issue persuasive. 

Case 2:22-cv-02147-WBS-AC   Document 30   Filed 01/25/23   Page 15 of 30
Case: 23-55069, 02/15/2023, ID: 12653377, DktEntry: 30-2, Page 23 of 406

(45 of 428)



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 

 16  

 

 

theory asks whether the law provides “objective standards” that 

“establish minimal guidelines to govern . . . enforcement.”  See 

Gonzales v. Carhart, 550 U.S. 124, 150 (2007). 

Vague statutes are particularly objectionable when they 

“involve sensitive areas of First Amendment freedoms” because 

“they operate to inhibit the exercise of those freedoms.”  Cal. 

Tchrs. Ass’n v. State Bd. of Educ., 271 F.3d 1141, 1150 (9th Cir. 

2001) (citing Grayned v. City of Rockford, 408 U.S. 104, 108-09 

(1972)).  The Supreme Court has said that “when a statute 

‘interferes with the right of free speech or of association, a 

more stringent vagueness test should apply.’”  Holder v. 

Humanitarian L. Project, 561 U.S. 1, 19 (2010) (quoting Hoffman 

Estates v. Flipside, Hoffman Estates, Inc., 455 U.S. 489, 495 

(1982)); see also McCormack v. Herzog, 788 F.3d 1017, 1031 (9th 

Cir. 2015), abrogated on other grounds by Dobbs v. Jackson 

Women’s Health Org., 142 S. Ct. 2228 (2022) (applying heightened 

clarity requirement in vagueness challenge to statute that 

implicated a then-existing constitutional right).6 

When the challenged law implicates First Amendment 

rights, a facial challenge based on vagueness is appropriate.  

Cal. Tchrs. Ass’n, 271 F.3d at 1149; see also City of Chicago v. 

Morales, 527 U.S. 41, 55 (1999).  In considering a facial 

 
6  Though the court does not reach plaintiffs’ First 

Amendment challenges, AB 2098 clearly implicates First Amendment 

concerns.  See Nat’l Inst. of Fam. & Life Advocs. v. Becerra, 138 

S. Ct. 2361, 2375 (2018) (stating that professional speech, 

including speech by medical providers, “is [not] exempt from 

ordinary First Amendment principles”); Conant, 309 F.3d at 637 

(recognizing “the core First Amendment values of the doctor-

patient relationship”).  Accordingly, the court will apply a more 

exacting vagueness analysis.  
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vagueness challenge, the court “consider[s] whether a statute is 

vague as applied to the particular facts at issue, for ‘[a] 

plaintiff who engages in some conduct that is clearly proscribed 

cannot complain of the vagueness of the law as applied to the 

conduct of others.’”  Holder, 561 U.S. at 18–19 (quoting Hoffman 

Estates, 455 U.S. at 495). 

A. “Contemporary Scientific Consensus” 

“Usually, [courts] look to a term’s common meaning, but 

if the law regulates the ‘conduct of a select group of persons 

having specialized knowledge,’ then the ‘standard is lowered’ for 

terms with a ‘technical’ or ‘special meaning.’”  Tingley, 47 

F.4th at 1090 (quoting United States v. Weitzenhoff, 35 F.3d 

1275, 1289 (9th Cir. 1993)).  In Tingley, the Ninth Circuit 

applied a lower vagueness standard to psychologists, who 

challenged the terms “sexual orientation” and “gender identity” 

as unconstitutionally vague.  Based on an expert declaration and 

the plaintiff’s own usage of the term “gender identity” in 

describing his expertise, the Ninth Circuit concluded that the 

terms at issue were within the specialized knowledge of the 

regulated group.  Id. 

In contrast, it is inappropriate to apply a lower 

vagueness standard here because, based on the record before the 

court, it appears that the primary term at issue--“contemporary 

scientific consensus”--does not have an established technical 

meaning in the medical community.  Physician plaintiffs provide 

declarations explaining that “scientific consensus” is a poorly 

defined concept.  (See Duriseti Decl. ¶¶ 7-13; Decl. of Dr. Tracy 

Høeg (“Høeg Decl.”) (Docket No. 1-2) ¶¶ 11-24; Decl. of Dr. Aaron 
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Kheriaty (“Kheriaty Decl.”) (Docket No. 1-4) ¶¶ 7-10; Decl. of 

Dr. Pete Mazolewski (“Mazolewski Decl.”) (Docket No. 1-5) ¶¶ 7-

13; Decl. of Dr. Azadeh Khatibi (“Khatibi Decl.”) (Docket No. 1-

6) ¶¶ 8-11.)  For example, Dr. Khatibi explains that there are 

different notions of scientific “consensus.”  These include 

“informal consensus,” which refers to the general opinion of 

doctors, and “formal consensus,” which refers to a process by 

which “a group of doctors with expertise in a particular topic 

come together to . . . discuss[] and debate the evidence around a 

topic,” and “arrive at some conclusions for general patient care 

guidelines,” which are then published.  (Khatibi Decl. ¶ 8.)  

Expert declarant Dr. Verma also explains that the term 

“scientific consensus,” as it has come to be used during the 

pandemic, often refers to the pronouncements of public health 

officials.  (See Verma Decl. ¶ 8.)     

Defendants provide no evidence that “scientific 

consensus” has any established technical meaning; the expert 

declarations they offer are notably silent on the topic.  (See 

Decl. of Dr. James Nuovo (Høeg Docket No. 23-1); Decl. of Dr. 

Angela Lim (Hoang Docket No. 16-2).)  And contrary to defendants’ 

argument, the mere fact that the statute regulates medical 

professionals does not trigger a lower vagueness standard.  See 

Forbes, 236 F.3d at 1013 (applying a typical vagueness analysis 

and holding that challenged terms in statute regulating medical 

providers were unconstitutionally vague).  The court therefore 

will not apply a lower vagueness standard here.  

In Forbes, the Ninth Circuit considered a vagueness 

challenge to a law prohibiting medical “experimentation” or 
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“investigation” involving fetal tissue from abortions unless 

necessary to perform a “routine” pathological examination.  236 

F.3d at 1010.  The court relied on testimony from the plaintiffs 

(who were physicians) and expert witnesses to evaluate the 

challenged terms, which were not defined by the statute.  The 

experts “highlight[ed] doctors’ lack of consensus about what 

procedures are purely experimental” and pointed out difficulties 

arising from the changing nature of scientific understanding, by 

which some “experiments” will eventually become recognized as 

“treatment.”  Id. at 1011-13.  The terms “investigation” and 

“routine” were problematic because multiple common definitions 

could apply in the medical community, which “[lacked] any 

official standards to help” define the terms.  Id. at 1012.  The 

Ninth Circuit reasoned that because the contested terms lacked 

sufficiently clear, commonly understood definitions in the 

medical community, and the statute failed to provide narrowing 

definitions, the statute was unconstitutionally vague.  Id. at 

1013.  The lack of definitional clarity failed both to give 

doctors fair notice of what conduct was prohibited, and to give 

courts and law enforcement sufficient standards by which to 

narrow the terms’ meanings.  Forbes, 236 F.3d at 1013 (citing 

Kolender v. Lawson, 461 U.S. 352, 358 (1983); and Papachristou v. 

City of Jacksonville, 405 U.S. 156, 162 (1972)). 

Like the contested terms in Forbes, “contemporary 

scientific consensus” lacks an established meaning within the 

medical community, and defendants do not propose one.7  The 

 
7  At oral argument, defense counsel declined to explain 

what specific conduct the law may prohibit, arguing that 
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statute provides no clarity on the term’s meaning, leaving open 

multiple important questions.  For instance, who determines 

whether a consensus exists to begin with?  If a consensus does 

exist, among whom must the consensus exist (for example 

practicing physicians, or professional organizations, or medical 

researchers, or public health officials, or perhaps a 

combination)?  In which geographic area must the consensus exist 

(California, or the United States, or the world)?  What level of 

agreement constitutes a consensus (perhaps a plurality, or a 

majority, or a supermajority)?  How recently in time must the 

consensus have been established to be considered “contemporary”?  

And what source or sources should physicians consult to determine 

what the consensus is at any given time (perhaps peer-reviewed 

scientific articles, or clinical guidelines from professional 

organizations, or public health recommendations)?  The statute 

provides no means of understanding to what “scientific consensus” 

refers. 

Judicial references to the concept of scientific 

consensus--in the context of COVID-19 as well as other disputed 

scientific topics--confirm that the term lacks an established 

meaning.  Courts have based their understanding of scientific 

consensus on a wide range of sources, including U.S. professional 

organizations, international professional organizations, state 

and federal courts, U.S. scientific studies, international 

scientific studies, various federal agencies, and the state of 

 

application of the law is highly fact-specific. 
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California.8   

 
8  See, e.g., Coonce v. United States, 142 S. Ct. 25, 28 

(2021) (Sotomayor, J., dissenting) (clinical determinations by 

professional organizations including the American Psychological 

Association were “powerful evidence of medical consensus” on 

definition of intellectual disability); United States v. 

Scheffer, 523 U.S. 303, 309–10 (1998) (citing “polarization” 

within the scientific community and disagreement among state and 

federal courts as evidence of “lack of scientific consensus” on 

efficacy of polygraphs); S. Bay United Pentecostal Church v. 

Newsom, 985 F.3d 1128, 1133-34 (9th Cir. 2021), cert. granted, 

judgment vacated, 141 S. Ct. 2563 (2021) (citing public health 

framework published by State of California concerning COVID-19 

masking, social distancing, and activity restrictions as 

representative of “scientific consensus”); Edmo v. Corizon, Inc., 

935 F.3d 757, 769 (9th Cir. 2019) (citing an international 

professional organization’s official standards of care as 

representative of scientific consensus on healthcare for 

transgender people); Ledezma-Cosino v. Sessions, 857 F.3d 1042, 

1054 (9th Cir. 2017) (Thomas, J., dissenting) (citing 

determinations by American Medical Association and U.S. Surgeon 

General as reflecting “medical consensus”); Alaska Oil & Gas 

Ass’n v. Pritzker, 840 F.3d 671, 679 (9th Cir. 2016) (federal 

agency’s consultation of “the best available research” was 

evidence of “scientific consensus” on climate change-related 

issue); Planned Parenthood Fed’n of Am., Inc. v. Gonzales, 435 

F.3d 1163, 1172 (9th Cir. 2006), rev’d sub nom. Gonzales v. 

Carhart, 550 U.S. 124 (2007) (“By medical consensus, we do not 

mean unanimity or that no single doctor disagrees, but rather 

that there is no significant disagreement within the medical 

community.”); Daubert v. Merrell Dow Pharms., Inc., 43 F.3d 1311, 

1314 (9th Cir. 1995) (citing FDA’s approval of a medication and 

“every published study here and abroad” as evidence of “consensus 

within the scientific community”); Keene v. City & Cnty. of San 

Francisco, No. 22-cv-01587 JSW, 2022 WL 4454362, at *3 (N.D. Cal. 

Sept. 23, 2022) (citing California Department of Public Health’s 

determinations as evidence of “scientific consensus” on COVID-

19); United States v. Smith, 538 F. Supp. 3d 990, 995, 997 (E.D. 

Cal. 2021) (Mueller, J.) (citing CDC public health guidelines as 

representative of scientific consensus on COVID-19 vaccination); 

United States v. Avalos-Villasenor, No. 16-cr-02189 GPC, 2021 WL 

3534983, at *4 (S.D. Cal. Aug. 11, 2021) (citing “a recent study” 

conducted by the CDC for the proposition that COVID-19 vaccines 

are effective); Brach v. Newsom, No. 2:20-cv-06472 SVW AFM, 2020 

WL 6036764, at *7 (C.D. Cal. Aug. 21, 2020) (characterizing 

“scientific consensus” as a higher standard than “the most 

reliable scientific evidence”). 
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  Because the term “scientific consensus” is so ill-

defined, physician plaintiffs are unable to determine if their 

intended conduct contradicts the scientific consensus, and 

accordingly “what is prohibited by the law.”  See Tingley, 47 

F.4th at 1089.  As discussed in greater detail in Section III of 

this Order, plaintiffs represent that they have provided and 

would like to continue providing certain COVID-19-related advice 

and treatment that contradict the positions of public health 

agencies like the CDC.  If the “consensus” is determined by 

United States public health recommendations, physician 

plaintiffs’ intended conduct would contradict that consensus; if 

the same term is defined by other metrics, their conduct may be 

permissible.  The language of the statute provides no way to 

determine which of multiple interpretations is appropriate. 

Rather than merely providing the statute with 

“flexibility and reasonable breadth,” the term “scientific 

consensus” makes it impossible to understand “what the ordinance 

as a whole prohibits.”  See Grayned, 408 U.S. at 110.  See also 

McCormack, 788 F.3d at 1030-31 (quoting Tucson Woman’s Clinic v. 

Eden, 379 F.3d 531, 55 (9th Cir. 2004)) (statute requiring 

abortion providers to be “properly” staffed and have 

“satisfactory” admitting arrangements with hospitals was 

unconstitutionally vague because its terms “lack[ed] precise 

definition, and ‘subject[ed] physicians to sanctions based not on 

their own objective behavior, but on the subjective viewpoints of 

others.’”); Tucson Woman’s Clinic, 379 F.3d at 554-55, abrogated 

on other grounds by Dobbs, 142 S. Ct. 2228 (statute requiring 

health care providers to “ensure that a patient is . . . treated 
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with consideration, respect, and full recognition of the 

patient’s dignity and individuality” was unconstitutionally vague 

because meanings of terms were “widely variable” and terms were 

“not medical terms of art”).  Cf. Planned Parenthood of Cent. & 

N. Ariz. v. State of Ariz., 718 F.2d 938, 949 (9th Cir. 1983) 

(“counseling for abortion procedures” was not a vague term 

because it had a commonly understood meaning that a reasonable 

person would understand, and previous case law on abortion 

statutes sufficiently defined the term). 

Defendants argue that while the scientific consensus 

may sometimes be difficult to define, there is a clear scientific 

consensus on certain issues--for example, that apples contain 

sugar, that measles is caused by a virus, or that Down’s syndrome 

is caused by a chromosomal abnormality.  (Høeg Opp’n at 21; Hoang 

Opp’n at 21.)  However, AB 2098 does not apply the term 

“scientific consensus” to such basic facts, but rather to COVID-

19--a disease that scientists have only been studying for a few 

years, and about which scientific conclusions have been hotly 

contested.  COVID-19 is a quickly evolving area of science that 

in many aspects eludes consensus. 

Physician plaintiffs explain how, throughout the course 

of the COVID-19 pandemic, scientific understanding of the virus 

has rapidly and repeatedly changed.  (Høeg Decl. ¶¶ 15-29; 

Duriseti Decl. ¶¶ 7-15; Kheriaty Decl. ¶¶ 7-10; Mazolewski Decl. 

¶¶ 12-13.)  Physician plaintiffs further explain that because of 

the novel nature of the virus and ongoing disagreement among the 

scientific community, no true “consensus” has or can exist at 

this stage.  (See id.)  Expert declarant Dr. Verma similarly 
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explains that a “scientific consensus” concerning COVID-19 is an 

illusory concept, given how rapidly the scientific understanding 

and accepted conclusions about the virus have changed.  Dr. Verma 

explains in detail how the so-called “consensus” has developed 

and shifted, often within mere months, throughout the COVID-19 

pandemic.  (Verma Decl. ¶¶ 13-42.)  He also explains how certain 

conclusions once considered to be within the scientific consensus 

were later proved to be false.  (Id. ¶¶ 8-10.)  Because of this 

unique context, the concept of “scientific consensus” as applied 

to COVID-19 is inherently flawed.  (See id.)  See also Forbes, 

236 F.3d at 1012 (indicating that the changing nature of a 

medical term’s meaning is evidence of vagueness). 

The use of a poorly-defined, subjective term is 

particularly objectionable here because it serves to define the 

prohibited conduct, rather than merely explain the context in 

which the prohibition applies.  See Gammoh v. City of La Habra, 

395 F.3d 1114, 1120 (9th Cir. 2005), amended on denial of reh’g, 

402 F.3d 875 (9th Cir. 2005).  The term “scientific consensus” 

therefore lacks a sufficient “statutory definition[], narrowing 

context, or settled legal meaning[],”  Tingley, 47 F.4th at 1089, 

and fails to provide sufficiently objective standards to “focus 

the statute’s reach,” Forbes, 236 F.3d at 1013, rendering the 

definition of “misinformation” unconstitutionally vague. 

B. “Contrary to the Standard of Care” 

The Ninth Circuit has held that “otherwise imprecise 

terms may avoid vagueness problems when used in combination with 

terms that provide sufficient clarity.”  Gammoh, 395 F.3d at 1120 

(emphasis added). 

Case 2:22-cv-02147-WBS-AC   Document 30   Filed 01/25/23   Page 24 of 30
Case: 23-55069, 02/15/2023, ID: 12653377, DktEntry: 30-2, Page 32 of 406

(54 of 428)



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 

 25  

 

 

Defendants argue that the inclusion of the phrase 

“contrary to the standard of care” provides the definition of 

misinformation with adequate clarity.  The court agrees that 

“standard of care” in itself is a well-defined concept in the 

realm of professional negligence.  The standard of care “requires 

that medical service providers exercise that degree of skill, 

knowledge and care ordinarily possessed and exercised by members 

of their profession under similar circumstances.”  Barris v. 

County of Los Angeles, 20 Cal. 4th 101, 108 (1999).   

However, far from clarifying the statutory prohibition, 

the inclusion of the term “standard of care” only serves to 

further confuse the reader.  Under the language of AB 2089, to 

qualify as “misinformation,” the information must be 

“contradicted by contemporary scientific consensus contrary to 

the standard of care.”  Cal. Bus. & Prof. Code § 2270.  Put 

simply, this provision is grammatically incoherent.  While 

“statutes need not be written with ‘mathematical’ precision, they 

must be intelligible.”  Valle del Sol, 732 F.3d at 1020 (quoting 

Forbes, 236 F.3d at 1011) (alterations adopted).  It is 

impossible to parse the sentence and understand the relationship 

between the two clauses--“contradicted by contemporary scientific 

consensus” and “contrary to the standard of care.” 

One possible reading, as defendants argue, is that the 

two elements are entirely separate requirements that each modify 

the word “information.”  See also McDonald, 2022 WL 18145254, at 

*7 (adopting this construction).  However, this interpretation is 

hard to justify.  If the Legislature meant to create two separate 

requirements, surely it would have indicated as such--for 
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example, by separating the two clauses with the word “and,” or at 

least with a comma.  Further, the concept of “standard of care” 

pertains to the nature and quality of treatment that doctors 

provide or fail to provide.  It is thus difficult to accept 

defendants’ contention that the term “standard of care” modifies 

the word “information.”  By its very nature, the standard of care 

applies to care, not information.  See Alef v. Alta Bates Hosp., 

5 Cal. App. 4th 208, 215 (1992) (the standard of care determines 

“the minimum level of care to which the patient is entitled”) 

(emphasis added).9   

Another equally plausible (or perhaps equally 

implausible) interpretation is that any time a doctor’s conduct 

contradicts the scientific consensus, it is therefore contrary to 

the standard of care.  Such a reading would distort the existing 

meaning of the term “standard of care” by creating an additional 

statutory definition in the context of COVID-19.  

Even if the court adopted defendants’ interpretation, 

the mere inclusion of an entirely separate element does not 

resolve the definition’s vagueness.  The term “standard of care” 

fails to provide additional context in which to understand the 

meaning of the term “scientific consensus.”  See Gammoh, 395 F.3d 

 
9  The provision of AB 2098 stating that misinformation or 

disinformation must be conveyed “in the form of treatment or 

advice” is confusing for the same reason.  See Cal. Bus. & Prof. 

Code § 2270(b)(3).  A doctor’s advice might suggest a particular 

course of action or treatment (e.g., “you should not get the 

vaccine”).  This advice is distinct from any information that 

might be conveyed to a patient in conjunction with the advice 

(e.g., “scientific studies show that the vaccine carries a risk 

of health complications for patients in your situation”).  The 

statute improperly conflates “information” with “advice” or 

“treatment.” 
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at 1120.  More importantly, defendants’ interpretation does 

nothing to address the chilling effect caused by the statute’s 

unclear phrasing and structure.  See Holder, 561 U.S. at 19 (“a 

more stringent vagueness test” applies when the challenged 

statute chills First Amendment speech).  As it stands, doctors 

reading the statute have no assurance that the statute will be 

interpreted by courts or applied by the Boards consistently with 

defendants’ proposed interpretation. 

C. “False Information” 

Defendants also argue that the inclusion of the term 

“false information” as a separate element further clarifies the 

definition, or at least provides truthfulness as a defense.  (See 

Høeg Opp’n at 21-22; Hoang Opp’n at 21-22.)  See also McDonald, 

2022 WL 18145254, at *7.  While this reasoning may appear sound 

at first, drawing a line between what is true and what is settled 

by scientific consensus is difficult, if not impossible.  The 

term “scientific consensus” implies that the object of consensus 

is provable or true in some manner.  This is evident in the 

examples of “consensus” given by defendants--that apples contain 

sugar, that measles is caused by a virus, and that Down’s 

syndrome is caused by a chromosomal abnormality.  (See Høeg Opp’n 

at 21; Hoang Opp’n at 21.)  These propositions are so universally 

agreed upon that they are considered factual.  It is hard to 

imagine a scenario in which the Boards consider a proposition to 

be settled by the scientific consensus, yet not also “true.”    

Moreover, as discussed above, because COVID-19 is such 

a new and evolving area of scientific study, it may be hard to 

determine which scientific conclusions are “false” at a given 
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point in time.  The term “false information” thus fails to cure 

the provision’s vagueness.10  

D. Defendants’ Proposed Construction  

Defendants argue that even if the statutory text is 

unclear, the court should adopt the “narrower construction” they 

propose--namely that the definition of “misinformation” contains 

three separate requirements: (1) false information, (2) that is 

contradicted by contemporary scientific consensus, and (3) that 

is contrary to the standard of care.  (See Høeg Opp’n at 20; 

Hoang Opp’n at 20.)  See also McDonald, 2022 WL 18145254, at *7 

(adopting this construction of the statute).  While the court 

must “consider any limiting construction that a state court or 

enforcement agency has proffered,” CPR for Skid Row v. City of 

Los Angeles, 779 F.3d 1098, 1103 (9th Cir. 2015) (quoting Hoffman 

Estates, 455 U.S. at 494 n.5), what defendants propose is not a 

narrowing or limiting construction at all.  Rather, the proposed 

construction would require the court to essentially “[r]ewrite[e] 

the statute.”  See Valle del Sol, 732 F.3d at 1021.  This “is a 

job for the [California] legislature, if it is so inclined, and 

not for this court.”  See id.   

Because the definition of misinformation “fails to 

provide a person of ordinary intelligence fair notice of what is 

prohibited, [and] is so standardless that it authorizes or 

encourages seriously discriminatory enforcement,” Williams, 553 

 
10  The McDonald court noted that “scienter requirements 

alleviate vagueness concerns.”  See Gonzales, 550 U.S. at 149.  

While the definition of “disinformation” includes a scienter 

requirement, there is no such requirement in the definition of 

“misinformation,” which is at issue here.  See Cal. Bus. & Prof. 

Code §§ 2270(b)(2), (b)(4). 
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U.S. at 304, the provision is unconstitutionally vague.  

Accordingly, the court concludes that plaintiffs have 

demonstrated a likelihood of success on the merits of their 

vagueness challenges.11 

V. Non-Merits Factors 

In addition to establishing a likelihood of success on 

the merits, plaintiffs must establish that they are likely to 

suffer irreparable harm in the absence of preliminary relief; 

that the balance of equities tips in their favor; and that an 

injunction is in the public interest.  Winter, 555 U.S. at 20. 

“[B]y establishing a likelihood that [the challenged 

law] violates the U.S. Constitution, [p]laintiffs have also 

established that both the public interest and the balance of the 

equities favor a preliminary injunction.”  Ariz. Dream Act Coal. 

v. Brewer, 757 F.3d 1053, 1069 (9th Cir. 2014).  The plaintiffs 

have thus established the elements necessary to obtain a 

preliminary injunction. 

IT IS THEREFORE ORDERED that plaintiffs’ motions for 

preliminary injunction (Høeg Docket No. 5; Hoang Docket No. 4) 

be, and the same hereby are, GRANTED.  Pending final resolution 

of this action, defendants, their agents and employees, all 

persons or entities in privity with them, and anyone acting in 

concert with them are hereby ENJOINED from enforcing Cal. Bus. & 

Prof. Code § 2270 as against plaintiffs, plaintiffs’ members, and 

all persons represented by plaintiffs. 

 
11  Because plaintiffs have established a likelihood of 

success on the grounds of their Fourteenth Amendment vagueness 

challenges, the court need not address the merits of their First 

Amendment arguments. 
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Dated:  January 25, 2023 
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Attorneys for Plaintiffs  
 

UNITED STATES DISTRICT COURT 

EASTERN DISTRICT OF CALIFORNIA 

 
LETRINH HOANG, D.O., PHYSICIANS 
FOR INFORMED CONSENT, a not-for profit 
organization, and CHILDREN’S HEALTH 
DEFENSE, CALIFORNIA CHAPTER, a 
California Nonprofit Corporation  
 
   Plaintiffs, 

v. 

ROB BONTA, in his official capacity as 
Attorney General of California 
ERIKA CALDERON, in her official capacity 
as Executive Officer of the Osteopathic 
Medical Board of California (“OMBC”)  
 
   Defendants. 
 

Case No.  2:22-cv-02147-DAD-AC  
 
 
DECLARATION OF SANJAY 
VERMA, M.D. IN SUPPORT OF 
PLAINTIFFS’ MOTION FOR 
PRELIMINARY INJUNCTION 
 
Date: January 17, 2023 
Time: 1:30 PM 
Courtroom: 5, 14th floor (via Zoom)  
Judge: Hon: Dale A. Drozd 
 
Action Commenced: December 1, 2022 

  

 
  

Case 2:22-cv-02147-DAD-AC   Document 4-2   Filed 12/06/22   Page 1 of 44
Case: 23-55069, 02/15/2023, ID: 12653377, DktEntry: 30-2, Page 46 of 406

(68 of 428)



 

2 
DECLARATION OF SANJAY VERMA, M.D. 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

I, SANJAY VERMA, M.D., hereby declare: 

1. I have personal knowledge of the facts set forth herein. I submit this Declaration 

in support of Plaintiffs’ Motion for a Preliminary Injunction. If called to testify I could 

competently testify as follows. 

EXPERT BACKGROUND 

2. I am a California licensed medical doctor having practiced medicine for 12 years. 

I am Board Certified in Internal Medicine with sub-specialties in cardiovascular disease and 

Interventional Cardiology. My CV is attached hereto as Exhibit A.  

3.  I am a member of Physicians for Informed Consent. I have provided the group 

with information and analyses of various aspects of the scientific evidence (or lack thereof) for 

COVID-19 vaccination and treatments, as well as the public health response to the pandemic 

such as masking, school closures and lockdowns.   

4. During the pandemic, I have been involved in the treatment of COVID-19, in 

particular patients who presented to me with various cardiac manifestations. I have also treated 

numerous patients with cardiomyopathy and other inflammatory cardiac conditions temporally 

associated with them having received a COVID-19 vaccine (cardiac complications which more 

likely than not was a consequent to the COVID-19 vaccine). 

5.  My experience dealing with these cardiac patients has compelled me to closely 

follow the evolving approaches to management of COVID-19 patients, as well as the changing 

public health measures to contain the spread of the virus. Because COVID-19 is a pandemic, it 

is reasonable and necessary to extensively examine the medical and public health responses in 

different parts of the world. This enables a scientist to identify the differences in approaches in 

medical and public health interventions and preventatives to determine which have been 

successful or less effective. Critical analysis of data, evidence and studies beyond the US is 

routinely undertaken by scientists and physicians. However, non-US information seems to be 

often neglected and ignored in individual or public health recommendations for COVID-19 

pandemic response.   

Case 2:22-cv-02147-DAD-AC   Document 4-2   Filed 12/06/22   Page 2 of 44
Case: 23-55069, 02/15/2023, ID: 12653377, DktEntry: 30-2, Page 47 of 406

(69 of 428)



 

3 
DECLARATION OF SANJAY VERMA, M.D. 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

6. On the most general level, it is fair to say that different countries have taken quite 

different approaches to vaccination and booster recommendations, as well as public health 

measures (masking, lockdowns and school closures) than the United States.  These differing 

approaches appear to have led to quite different outcomes in terms of some of the key outcome 

parameters such as deaths, excess deaths, infection rate, hospitalizations and adverse events 

associated with the COVID-19 vaccines.  

7. While it is beyond the scope of this declaration to give a comprehensive 

comparative analysis, on a general level, I think it is fair to say that in most significant 

parameters measuring the success of government response to the pandemic, the United States 

has been far less successful than other developed countries. The specific topics I will address 

include a small portion of the literature supporting this general opinion.    

PROFESSIONAL CONCERNS WITH AB 2098 

8. My main concern with AB 2098 is that the phrase “contemporary scientific 

consensus” is vague and illusory as it applies to the information which physicians may need to 

convey to patients about the pandemic and how they should respond to it. In some instances, 

there is no actual evidence-based scientific consensus. Rather, there are public health officials 

expressing their hopes and wishes wrapped up in some minimal and wholly inadequate alleged 

scientific justification which masquerades as scientific consensus. An obvious example of this 

is the often asserted but unproven public health assertion that the COVID-19 vaccines could 

stop or reduce transmission of the disease, or prevent infection.  

9. Another type of vagueness occurs when there is a difference between the 

government’s recommendation and the lack of formal consensus. Perhaps the best example of 

this would be the fact that the current COVID-19 vaccine booster is still authorized only under 

Emergency Use Authorization (EUA) by the FDA and was not endorsed by the FDA’s own 

vaccine advisory committee. One of the leading members of the committee does even not 

recommend its use. Is FDA authorization under EUA sufficient to allow the Osteopathic Board 

to investigate and sanction a physician for “COVID misinformation” for not recommending a 

patient to take the booster? Although I am quite familiar with the scientific evidence (or rather 
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the lack thereof) behind the booster shot (and there is almost none as I will explain), I cannot 

ascertain from the statute if a physician could recommend against the booster without risking 

board investigation and sanction.  

10. Another aspect of the vagueness (or problematic use of this undefined term) is 

that the evolving nature of the virus has caused scientific opinion to shift so frequently and so 

quickly such that it is no longer meaningful to call any given expression of the prevailing 

scientific view a “contemporary scientific consensus”. Such apparent consensus lasts only until 

the next contrary article is published with momentum. However, the momentum is observed 

more in retrospect over months than in real-time.  Examples of this are detailed below, 

especially via the appendices. Given the volume of material presented in the appendices, I 

request the opportunity to testify at the preliminary injunction hearing so I can answer questions 

for counsel and the Court. 

11. To demonstrate these points of vagueness and the general unsuitability of using 

“contemporary scientific consensus” as a disciplinary criterion, I have prepared a detailed 

overview of the public health response to the pandemic, broken down into Masks and Vaccines 

(transmission, safety, efficacy natural immunity). I have also included evidence of what would 

be considered misinformation promulgated by the CDC, as well as its withholding of 

information which led to the then “contemporary scientific consensus” eventually being proven 

wrong.   

12. In addition, my summary includes the reasons why I think the California medical 

boards are ill equipped to adjudicate interpretations of rapidly evolving pandemic science. 

Finally, I have included historical examples of the changing medical science on some important 

medical treatments such as aspirin and prior vaccines.   

I. MASKS (for citations, see Appendix I) 

13. Initially in the pandemic, cloth masks (even gaiters and bandanas) were 

considered acceptable to prevent infection and transmission. “Masks saves lives” was often 

reported in media based upon unproven presumptions in ‘models’ that masks (even cloth 

masks) reduce deaths “by at least one third” (IHME model). Dr. Atlas’ tweet stating that cloth 
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masks do not work was deleted in 2020 (according to a statement from Twitter to CNN, “the 

message was removed for violating the company’s policy for sharing ‘false or misleading 

content related to COVID-19 that could lead to harm.’”) 

14. In 2021, more research data began to surface that mask mandates in schools did 

not prevent transmission in children. Likewise, published research demonstrated that mitigation 

efforts on college campuses also did not prevent transmission. In December, 2021, Dr. Leana 

Wen (during a CNN interview) emphatically declared that cloth masks do not prevent spread of 

an airborne virus regardless of variant. Subsequently, there was a push to increase quality of 

masks, emphasizing three-ply procedure (surgical) masks or N95 / KN95 masks.  

15. In California, data revealed that counties with mask mandates fared no better than 

counties without mask mandates during Delta wave. Likewise, a study in Europe found no 

benefit of mask mandates. Los Angeles County has had among the most stringent mitigation 

efforts throughout the pandemic and still had the highest per capita COVID-19 hospitalizations 

during winter of 2020-2021. Most recently, CDC lifted mask mandates in health care settings; 

however, California stands apart in continuing to mandate masks in health care settings.   

16. The details of these changes sourced by URL reference is attached hereto as 

Appendix 1 and incorporated herein.   

17. AB 2098 provides that “It shall constitute unprofessional conduct for a physician 

and surgeon to disseminate misinformation or disinformation related to COVID-19, including 

false or misleading information regarding the nature and risks of the virus, its prevention and 

treatment; and the development, safety, and effectiveness of COVID-19 vaccines”.  

18. However, CDC’s own recommendation evolved regarding the benefit of cloth 

masks, not because there was new scientific data, but because existing scientific data were 

finally accepted. Had physicians and scientists been prohibited or self-censored from sharing 

this data in 2020 and 2021, the evolving stance on cloth masks might have been further delayed, 

to the material detriment of public health. 

II. COVID-19 Vaccines (preventing transmission) (citations in App. II) 

19.  Early in the rollout of COVID-19 vaccines, numerous public health experts 
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touted the benefit of vaccines to prevent transmission. CDC Director Dr. Rochelle Walensky 

(during interview with Rachel Maddow on MSNBC) declared the COVID-19 vaccines prevent 

transmission. POTUS Biden, Pfizer CEO Albert Bourla, and numerous mainstream media 

articles emphatically declared that the COVID-19 vaccines prevent transmission to others.  

20. Preventing transmission was precisely the basis of employer mandates and health 

care worker COVID-19 vaccine mandates (to protect coworkers and patients, respectively). 

During SCOTUS oral arguments in January 2022, Justice Elana Kagan stated “we know that 

the best way to prevent spread is to get vaccinated.” However, the Phase III trials (whose data 

was used for EUA in Dec 2020) was never designed to test for transmission. CDC Director Dr. 

Rochelle Walensky, Dr. Deborah Birx, and Pfizer CEO Albert Bourla all recently 

acknowledged there never was any scientific evidence to support these original claims. Studies 

as early as summer of 2021 demonstrated that the vaccinated can spread as much as the 

unvaccinated. In its recent updated guidance on COVID-19, CDC finally stated “CDC’s 

COVID-19 prevention recommendations no longer differentiate based on a person’s 

vaccination status.”  However, there never was any scientific justification for differentiating 

based upon vaccination status in the first place.  

21. Attached and incorporated herein as Appendix 2 are the URL references to the 

changing views of the benefit of the vaccine in preventing transmission of the virus.  

22. AB 2098 states “It shall constitute unprofessional conduct for a physician and 

surgeon to disseminate misinformation or disinformation related to COVID-19, including false 

or misleading information regarding the nature and risks of the virus, its prevention and 

treatment; and the development, safety, and effectiveness of COVID-19 vaccines”.  

23. However, initial claims that vaccines prevent transmission were unfounded. 

Nevertheless, such claims were considered to reflect the “contemporary scientific consensus.” 

Scientists and physicians who challenged these unsubstantiated claims were the ones who were 

actually promoting scientifically justified interpretations of the data. Furthermore, the entire 

shift in apparent “contemporary scientific consensus” occurred in a relatively short timeframe, 

shorter than the amount of time the Osteopathic Board would need to investigate, prosecute 
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through hearing , and discipline a physician. Indeed, the expert testimony in such a disciplinary 

action could be revised, outdated, and revised again before conclusion of the administrative 

proceeding. Expert testimony could then be revised still further after the proceedings, thereby 

making a complete mockery of the administrative process while depriving physicians of due 

process of law.  

III. The Safety of COVID-19 Vaccines (citations in App. III) 

24. As early as spring 2021, reports started to surface regarding very serious severe 

adverse events: VITT-TTS (vaccine-induced immune thrombotic thrombocytopenia), CVST, 

(Cerebral Venous Sinus Thrombosis), myocarditis, neurological complications like GBS 

(Guillain-Barre Syndrome),  Bell’s Palsy, and even fatalities. CDC’s initial response has 

repeatedly been dismissive, suggesting such reports were merely random statistical coincidence 

(i.e., were not occurring more frequently than the background rate in the general population). 

Janssen’s COVID-19 vaccine was repeatedly deemed “safe and effective”. However, later data 

proved that there was considerable increased risk of VITT and GBS, which were sometimes 

fatal. Ultimately, the use of Janssen’s COVID-19 vaccination was significantly restricted by the 

FDA and CDC; however, during the delay in acknowledging this increased risk, many suffered 

irreparable harm (including death). Myocarditis was also initially dismissed by CDC as being 

within the background rate in general population. Subsequent research has repeatedly 

confirmed increased risk of myocarditis with mRNA COVID-19 vaccines, especially for 

younger males. CDC did finally acknowledge this increased risk of myocarditis after COVID-

19 vaccination, but continues to insist such cases are “rare” and “generally mild”.  

25. This assessment is based upon VAERS (Vaccine Adverse Reporting System) data 

alone, despite VAERS data having been repeatedly shown to underestimate the rate of vaccine 

associated myocarditis by three to four times. CDC’s own Vaccine Safety Datalink (VSD) 

reports rates twice that of VAERS. Numerous international studies published in reputed 

scientific journals demonstrate rates three to four times that of VAERS. CDC’s own MMWR 

(Morbidity and Mortality Weekly Report) in April 2022 (using 40 insurance databases) 

confirms the three to four-fold increased rates of myocarditis compared to data of VAERS 
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(when using health care databases rather than the passive surveillance data in VAERS). For 

anaphylaxis, VAERS data underestimates the risk after COVID-19 vaccination by up to twenty-

two times. Prior to COVID-19, estimates of severe adverse reactions using VAERS data are 

even more dismal.  

26. However, CDC continues to use VAERS for all its risk-benefit analysis to 

erroneously conclude the “benefits outweigh the risks”. In its most recent publication on 

intermediate follow-up (minimum 90 days) of myocarditis cases in VAERS, 47% were lost to 

follow-up (no follow-up data on almost half the victims), about 50% still had residual 

symptoms of myocarditis (i.e., had not fully recovered), and about a third still had activity 

restrictions (i.e., were deemed to still be unsafe to resume physical exertion due to increased 

risk of sudden cardiac death). Thus, CDC’s own data contradict the repeated claim that these 

myocarditis cases are “generally mild”.  

27. Attached and incorporated herein as Appendix 3 are the URL references to the 

changing and contradictory views on this subject.  

28. AB 2098 states, “The safety and efficacy of COVID-19 vaccines have been 

confirmed through evaluation by the federal Food and Drug Administration (FDA) and the 

vaccines continue to undergo intensive safety monitoring by the CDC.”  

29. However, the safety of COVID-19 vaccines, especially the boosters, was not 

adequately evaluated in children prior to approval. The sample size was too small in the studies 

to assess for severe adverse events. During the ACIP meeting, officials acknowledged the only 

way to know what those severe adverse reactions would be is to monitor during post market 

surveillance (to have adequate sample size).  

30. The most recent bivalent booster was added to the children’s vaccine schedule 

without any clinical data from that bivalent booster. CDC’s safety monitoring lags 6-18 months 

from initial reports. By the time the FDA fact sheet is modified (or CDC’s recommendations 

are adjusted), many have already suffered irreparable harm (and even fatalities). CDC relies 

heavily on passive surveillance with VAERS (and to some extent VSD). Longitudinal active 

surveillance (i.e., actively soliciting data and comparing to unvaccinated) was rendered virtually 
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impossible when the control group was eliminated early in 2021. This precluded any systematic 

post market longitudinal follow-up for severe adverse events.  

31.  The federal agencies such as the FDA and CDC continue to promulgate the idea 

that the COVID-19 vaccines (including the boosters) are proven safe and effective, and that 

side effects are exceedingly rare. However, the over reliance upon VAERS database (despite it 

having been proven to considerably under estimate the risks) has caused at least the cardiology 

community to temper recommendation for vaccines in some population subsets. As discussed 

below, several countries have also changed their recommendations for COVID-19 vaccines in 

healthy children and young adults. This undermines miscellaneous government and the 

infectious disease expert positions that side effects are too rare to impact recommendations 

refuting any notion of a “scientific consensus”.  

32. Although CA AB 2098 presumes or asserts without proof that the “vaccines 

continue to undergo intensive safety monitoring by the CDC”, there is increasing evidence in 

CDC’s failure to do so. Despite CDC Director Dr. Rochelle Walensky assuring Congress that 

“all [deaths] are adjudicated”, CDC has thus far never published any formal analysis of the 

32,220 deaths reported in VAERS. Indeed, CDC and FDA have refused to release autopsy 

reports despite a Freedom of Information Act (FOIA) request. With respect to the myocarditis 

reports in VAERS, CDC’s most recent publication on intermediate term follow-up (minimum 

90 days) reveals that a staggering 47% were lost to follow-up (i.e., could not be reached on 

follow-up to assess their clinical condition). CDC Director Dr. Rochelle Walensky admitted the 

agency made some “pretty dramatic, pretty public” mistakes. As reported in New York Times 

(February 2022), CDC has only published a fraction of the data it collected about COVID-19 

pandemic, apparently “because basically, at the end of the day, it’s not yet ready for prime time.” 

More recently, CDC erroneously reported higher pediatric COVID-19 deaths (during ACIP 

presentation), but refused to correct the number even when presented with the corrected 

information (they initially reported at least 1,433 deaths among people 19 and younger in the 

United States were attributed to COVID-19, but acknowledged in the updated version that the 

number was just 1,088).  
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33. CA AB 2098 states “The safety and efficacy of COVID-19 vaccines have been 

confirmed through evaluation by the federal Food and Drug Administration (FDA) and the 

vaccines continue to undergo intensive safety monitoring by the CDC.” Furthermore, AB 2098 

states, “It shall constitute unprofessional conduct for a physician and surgeon to disseminate 

misinformation or disinformation related to COVID-19, including false or misleading 

information regarding the nature and risks of the virus, its prevention and treatment; and the 

development, safety, and effectiveness of COVID-19 vaccines.” 

34. However, CDC appears to have been withholding important information, 

delaying release of information, and using erroneous inflated numbers in their presentations (for 

vaccine approval in children). The COVID-19 vaccines do not in fact “continue to undergo 

intensive safety monitoring by the CDC.”. Therefore, it seems scientifically and professionally 

reckless (for public safety) to investigate and sanction physicians who are upholding the highest 

standards of advising patients about the risks versus benefits of the COVID-19 vaccines in 

providing information about the deficits in CDC’s safety monitoring of the COVID-19 

vaccines.  

35. According to CDC, “V-safe is a safety monitoring system that lets you share with 

CDC how you, or your dependent, feel after getting a COVID-19 vaccine”. However, CDC was 

reticent in releasing data from V-Safe, acquiescing only after 463 days of legal action by 

Informed Consent Action Network (ICAN) which entailed two lawsuits culminating in court 

order to release that data. ICAN’s V-Safe data analysis reveals a staggering 7.7% of the ten 

million V-safe users required medical attention after vaccination. This data ought to have been 

made public to enable responsible informed consent discussions between physicians and 

patients. As reported in New York Times earlier this year, CDC was intentionally withholding 

data that might lead to vaccine hesitancy.  

36. AB 2098 sates, “The safety and efficacy of COVID-19 vaccines have been 

confirmed through evaluation by the federal Food and Drug Administration (FDA) and the 

vaccines continue to undergo intensive safety monitoring by the CDC”. That it necessitated 

legal action over 463 days undermines the claim by AB 2098 that the vaccines continue to 
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undergo intensive safety monitoring by the CDC. CDC was either not undertaking intensive 

safety monitoring of V-Safe data, or it was doing so but withholding the information from the 

public.  

37. Additionally, most of CDC analysis of severe adverse reactions after COVID-19 

vaccination is based upon the false presumption that the effects of mRNA vaccination (and the 

consequent spike protein synthesized) last only a few days to weeks after injection. CDC’s own 

web site has changed throughout the pandemic: initially indicating the mRNA is broken down 

within a few days and spike protein may persist up to a few weeks. That messaging has now 

been deleted from their website. Several scientific studies demonstrate spike protein can be 

found even four months after injection. Not only does this suggest that CDC’s initial 

presumption was wrong, but it also seriously undermines the limitation of side effects to within 

a few weeks after injection (i.e., if spike protein persists for many months after injection, then 

the analysis for potential causation needs to be extended beyond the few weeks to which CDC 

limits its analysis).  

IV. The Efficacy of Vaccines (citations in App. IV) 

38. When mRNA COVID-19 vaccines were granted EUA in Dec 2020, there were 

repeated claims of “95% effective” (against symptomatic infection) and “100% effective 

against severe disease”. However, these claims of Vaccine Efficacy (VE) were based upon 

interim analysis of Phase III trial data (i.e., interim because original Phase III protocols 

stipulated the trial would continue for about 26 months but the results released in December 

2020 were based only upon minimum 60-days’ follow-up). However, as noted by Peter Doshi 

(editor of BMJ), efficacy of a vaccine for respiratory illness is best assessed throughout the 

respiratory virus season (i.e., minimum 4-6 months’ follow-up) and not with only 60 days’ 

follow-up data. Indeed, in summer 2020, UCSF abandoned its COVID-19 vaccine development 

precisely because their research demonstrated dramatically waning antibody levels within a 

couple months. Numerous post-market studies have demonstrated waning immunity from 

COVID-19 vaccination after only a few months (as early as 2-4 months but definitely after 4-6 

months).  
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39. Some recent studies even suggest that after a few months there is negative 

efficacy (i.e., increased risk of infection) for those who have received two or three doses of 

COVID-19 vaccination. However, until these studies repeatedly confirmed the waning vaccine 

immunity, CDC continued to insist that vaccine immunity was better than immunity from 

natural infection. CDC’s risk-benefit analysis (i.e., number of COVID-19 hospitalizations and 

deaths averted by vaccination) is based upon the initial higher estimates of VE (i.e., CDC 

extrapolated the initial VE as if it would be sustained without any waning) and has not adjusted 

its vaccine efficacy risk-benefit calculations despite the mounting evidence of waning immunity 

over time. Other national societies (e.g., American College of Cardiology) use CDC’s 

calculations from summer 2021 to justify their own recommendations in support of the claim 

that benefits outweigh the risks. CDC Director Dr. Rochelle Walensky repeatedly claims that 

the benefits outweigh the risk. None of the risk-benefit calculations by any government agency 

or professional medical society has adjusted its risk-benefit calculation with the known and 

proven waning immunity.  

40.  Attached and incorporated herein as Appendix 4 are the URL references to the 

changing views of vaccine efficacy.  

41. AB 2098: states “The safety and efficacy of COVID-19 vaccines have been 

confirmed through evaluation by the federal Food and Drug Administration (FDA) and the 

vaccines continue to undergo intensive safety monitoring by the CDC.”  

42. However, repeated studies have demonstrated the initial high efficacy touted by 

CDC and FDA has rapidly diminished (even negligible after a few months in children). Most 

recently, the bivalent booster was added to the children’s vaccine schedule without any clinical 

data from that booster. At no point has there been an emphasis by FDA or CDC to assess 

efficacy over 4-6 months prior to approval and recommendations despite increasing evidence 

that 60-day follow-up efficacy data is often subsequently refuted by longer term follow-up (i.e., 

rapidly waning immunity after 2-4 months) 

V.  The Disparagement of Natural immunity (citations in App. V) 
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43.  From the beginning of the COVID-19 pandemic, the public health authorities 

have dismissed the value or effect natural immunity has on the prevention of hospitalization and 

death from COVID-19 reinfection.  Supported by CDC recommendations, employers, 

universities, and health care facilities have mandated the COVID-19 vaccines regardless of 

immunity from prior infection. This is contrary to the long-standing accepted practice in 

medicine which accepts serology (i.e., proof of antibodies) as a valid exemption for vaccination 

proof (e.g., MMR serology precludes need to provide vaccination proof for health care 

facilities).  However, many studies have shown that for some variants, natural immunity is 

more effective than immunity conferred by vaccination (in preventing severe disease over many 

months). There was never any valid scientific evidence for the disparagement of natural 

immunity, despite the widely quoted statements of public health authorities and prominent 

members of the infectious disease academic community. Attached to this Declaration as 

Appendix 5 are the URL’s supporting these statements.  

VI. Unvaccinated dying at 11 times greater than fully vaccinated? (citations in 

App. VI) 

44. AB 2098: states “Data from the federal Centers for Disease Control and 

Prevention (CDC) shows that unvaccinated individuals are at a risk of dying from COVID-19 

that is 11 times greater than those who are fully vaccinated.” AB 2098 Section 1 (b). 

45. The CDC repeatedly claims that unvaccinated are being hospitalized at rates 

much higher than those fully vaccinated. Claims have been made that unvaccinated are dying at 

rates 11 times greater than those fully vaccinated and being hospitalized 10-17 times more than 

fully vaccinated. However, such analysis is deeply flawed for several reasons.  

46. First, it does not adjust for the estimated 40% of hospitalizations and deaths that 

may have been over counted (when differentiating those ‘with COVID’ versus ‘from COVID’).  

47. Second, this analysis is not static over time (the benefit decreases over time as is 

evidenced by the studies on waning immunity). 

48. Third, this analysis varies by age group (there is considerably lower benefit in 

healthy children and young adults than in seniors over 65 years old). There are no clinical trials 
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that prove reduced COVID-19 mortality in pediatric population in those who are vaccinated 

(because mortality is so rare in children, the sample size of all the trials is too small to detect 

any difference). 

49. Fourth, there is suggestion that CDC’s analysis skews the results by including all 

other causes of death for the unvaccinated but not for the vaccinated (i.e., biased analysis by 

using different inclusion criteria for deaths in unvaccinated versus vaccinated).  

50. Fifth, the definition of “unvaccinated” was altered in 2021 to include: (a) 

vaccinated patients where the injury or death occurred within the first two weeks after 

vaccination, (b) vaccinated patients who were simply not up-to-date on recommended boosters, 

and (c) vaccinated patients lacking a vaccination record at that facility. The data on the so-

called “unvaccinated” included a systemic problem of hospital error where a vaccinated patient 

presented at the hospital without a vaccination record and was therefore labeled 

“unvaccinated”. Throughout the pandemic, it has been observed that healthcare workers do not 

always thoroughly and objectively verify vaccination status. Furthermore, the administrative 

burden of reporting adverse reactions to VAERS is quite cumbersome. These factors have 

contributed toward flawed data and misplaced blame targeting the genuinely unvaccinated 

compared to the falsely labeled unvaccinated.  

51. Sixth, this analysis does not distinguish the unvaccinated who have immunity 

from prior infection. As discussed above, those who have immunity from prior infection have 

strong protection against hospitalization and death from COVID-19 reinfection. CDC’s own 

seroprevalence estimates indicate that 86% of all children have already been infected by SARS-

CoV2. Thus, neglecting prior infection in their claims of unvaccinated dying and being 

hospitalized from COVID-19 at much higher rates than the vaccinated is a misrepresentation of 

the comparative risk.  

52.  Finally, the CDC analysis excludes (without justification or explanation) those 

who may have died after the vaccination (i.e., from causes other than COVID-19, but likely 

post vaccination cardiovascular mortality linked to the COVID-19 vaccination). There are 

currently about 32,220 reported deaths in VAERS. While CDC assures the public that “all 
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[deaths] are adjudicated” thus far no formal analysis has been published on these deaths after 

vaccination (whether they are causally related).  

53. One recent study from Southern California actually found no mortality benefit 

amongst the vaccinated.  

54. White House COVID advisor Dr. Ashish Jha recently stated that “we can prevent 

essentially every COVID death in America” through updated vaccination and treatment. This is 

readily contradicted by recent analysis in the Washington Post which demonstrates that 58% of 

all COVID deaths are amongst the vaccinated (compared to 42% amongst the unvaccinated). 

Additionally, nearly 90% of all COVID deaths are now in those over 64 years old (the highest 

ever throughout the pandemic).  

55. Attached and incorporated herein as Appendix 6 are the URL references for this 

section.  

VII. Other examples of medical science changing over time (citations in App. VII) 

56. AB 2098 states “Misinformation” means false information that is contradicted by 

contemporary scientific consensus contrary to the standard of care.” However, in a rapidly 

evolving pandemic with new research every month, what is defined as “standard of care” 

changes fast. Cloth masks, steroids, early ventilation, risk of COVID-19 to children, duration of 

vaccine immunity, and risks of vaccine complications to healthy children and young adults have 

evolved with respect to acceptable scientific narrative and recommendations. Furthermore, 

there is no actual consensus, but rather there is strong evidence of suppression of contrarian 

views to give the pretense of consensus.  

57. Many major scientific societies simply repeat CDC’s analysis and 

recommendations without performing independent critical analysis of the available data. 

Mainstream media runs with and repeats the CDC sanctioned studies, further augmenting the 

appearance of consensus. Internationally, there are countries that significantly disagree with 

CDC’s recommendations, especially regarding healthy children and young adults.  

58.  Throughout the history of medicine, there are examples of evolving standard of 

care: what was once the standard of care is subsequently replaced with diametrically opposed 
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recommendations. If at any point in the evolution of scientific knowledge and ‘consensus’, 

contrarian views were legally culpable with disciplinary action, we would not have continued to 

progress with more scientifically accurate conclusions and recommendations. Aspirin, 

clopidogrel, and beta blockers are examples of medications that have undergone dramatic 

revision in their indications. Several vaccines have been withdrawn after post market safety 

concerns demonstrated unacceptable harm. Thalidomide was once hailed internationally as a 

great therapeutic for morning sickness in pregnant women, until countless cases of phocomelia 

were documented (leading to its withdrawal). Scientists should be able to self-govern with an 

ongoing process of reflecting, evaluating, testing, analyzing, and challenging data from various 

perspectives without fear of losing their professional credentials.  

59. Attached and incorporated herein as Appendix 7 are the URL references to the 

other examples of medical science changing over time.   

VIII.  Countries that have Different Vaccine Recommendations (citations in App. 

VIII) 

60. As I stated in the beginning of this declaration, some European and other 

developed countries have different vaccine recommendations from the recommendations of the 

CDC. Attached hereto as Appendix 8 is a noncomprehensive list of some of these countries 

with different vaccination recommendations.  

IX. Over estimating deaths and hospitalizations attributed to COVID-19 

(citations in App. IX) 

61. AB 2098 states “The global spread of the SARS-CoV-2 coronavirus, or COVID-

19, has claimed the lives of over 6,000,000 people worldwide, including nearly 90,000 

Californians.” These data are deeply flawed since they do not adjust for over counting. 40% of 

COVID hospitalizations were likely in those ‘with COVID’ rather than ‘from COVID’ (two 

studies from CA pediatric hospitals confirm this). Additionally, approximately 30% of 

COVID+ deaths occurred in persons from long term care facilities, who have a median life 

expectancy of five months even before the pandemic. After adjusting for these, the actual 

number of deaths attributed to COVID-19 is considerably lower than current CDC estimates.  
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62. Attached and incorporated herein as Appendix 9 are the URL references to data 

and studies showing that the number of deaths and hospitalizations caused by COVID-19 has 

been substantially over estimated.  

63. CDC repeatedly states that COVID-19 vaccines save lives and that the benefits 

outweigh the risks. Throughout the COVID-19 vaccine rollout, despite increasing evidence for 

waning immunity across all ages and increased risk of myocarditis for younger people 

(especially males), and no proven mortality benefit in children, CDC continues to recommend 

COVID-19 vaccination (and boosters) for all ages regardless of individual risk stratification and 

regardless of immunity from prior infection. In their risk-benefit calculations and analysis of 

COVID-19 vaccinations, CDC does not appear to account for the increased all-cause mortality 

which may be associated with COVID-19 vaccination. Data from CDC reveal that for 18-64-

year-olds there were about 56,015 and 66,392 in September 2019 and September 2020, 

respectively (average 61,203 for September during these two years). However, during 

September 2021 there were 92,917 deaths amongst 18-64-year-olds. This represents an increase 

by over thirty thousand (50%) in one month. Additionally, data from life insurance claims 

reveal that for those under thirty-five years old, there were more non-COVID deaths than 

COVID deaths during the pandemic (March 2020 to April 20222) compared to the preceding 

three years.  Since over 75% of all COVID-19 deaths in the USA have been amongst those over 

65 years-old, this increase in all-cause mortality amongst younger adults is deeply troublesome 

and warrants formal analysis.  

64. The official narrative by public health experts is that increased all-cause mortality 

is attributed to delayed medical care during 2020 and early 2021 community wide shutdowns 

and hospitals overwhelmed with COVID patients leading to inadequate access to health care 

(especially elective cardiac procedures and cancer screening). Additional explanations offered 

by public health experts include lifestyle changes (poor eating habits, inadequate physical 

activity, and even ‘stress’) consequent to ‘shelter in place’ (i.e., stay at home) orders by public 

health officials. However, CDC has still not revealed autopsy reports of the thirty-two thousand 

deaths in VAERS (despite a FOIA request by Epoch Times). CDC also has never published any 
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Appendix 1 
The Evolving and Contradictory Mask Consensus 

 
x  Twitter removed Dr. Atlas’ tweet saying cloth masks don’t work 

x https://nymag.com/intelligencer/2020/10/twitter-removes-scott-atlass-
tweet-saying-masks-dont-work.html 

x CDC Oct 2020 cloth masks recommended for community 
x https://wwwnc.cdc.gov/eid/article/26/10/20-0948_article 

x Unsubstantiated claims that masks save lives (based upon IHME unproven 
presumption that masks, even cloth masks in community, reduce deaths by “at 
least one third”) 

x https://cepr.org/voxeu/columns/mask-mandates-save-lives 
x https://www.statnews.com/2020/10/23/universal-mask-use-could-save-

130000-lives-by-the-end-of-february-new-modeling-study-says/ 
x https://www.npr.org/sections/coronavirus-live-

updates/2020/10/24/927472457/universal-mask-wearing-could-save-some-
130-000-u-s-lives-study-suggests 

x 2020: CDC recommends community mask adoption 
x https://www.cdc.gov/media/releases/2020/p0714-americans-to-wear-

masks.html 
x CDC’s own data showing poor efficacy of anything other than N95 

x https://www.cdc.gov/library/covid19/pdf/2020-08-18-Science-
Update_FINAL_public.pdf 

x Gaiters and bandanas: 
x “As a last resort, the agency said that health care providers could 

consider using “homemade masks” – such as bandanas or scarves – to 
care for coronavirus patients, ideally in combination with a face 
shield.” 

x https://www.cnn.com/2020/03/19/health/hospital-coronavirus-shortages-
preparedness/index.html 

x https://www.cdc.gov/coronavirus/2019-ncov/hcp/ppe-strategy/face-
masks.html 

x https://www.bostonherald.com/2020/03/23/bandanas-can-substitute-as-
coronavirus-masks-as-a-last-resort-says-cdc/  

x Single layer masks (e.g., Gaiters and bandanas) no longer recommended 
x https://www.cdc.gov/library/covid19/pdf/2020-08-18-Science-

Update_FINAL_public.pdf 
x https://bestlifeonline.com/cdc-face-masks-news/  

x CDC concedes cloth masks not as effective (NYT) 
x https://www.nytimes.com/2022/01/14/health/cloth-masks-covid-cdc.html  

x Dec 2020 Military grade camera shows risk of airborne spread 
x https://www.washingtonpost.com/investigations/2020/12/11/coronavirus-

airborne-video-infrared-spread/  
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https://www.cdc.gov/media/releases/2020/p0714-americans-to-wear-masks.html
https://www.cdc.gov/library/covid19/pdf/2020-08-18-Science-Update_FINAL_public.pdf
https://www.cdc.gov/library/covid19/pdf/2020-08-18-Science-Update_FINAL_public.pdf
https://www.cnn.com/2020/03/19/health/hospital-coronavirus-shortages-preparedness/index.html
https://www.cnn.com/2020/03/19/health/hospital-coronavirus-shortages-preparedness/index.html
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https://www.bostonherald.com/2020/03/23/bandanas-can-substitute-as-coronavirus-masks-as-a-last-resort-says-cdc/
https://www.bostonherald.com/2020/03/23/bandanas-can-substitute-as-coronavirus-masks-as-a-last-resort-says-cdc/
https://www.cdc.gov/library/covid19/pdf/2020-08-18-Science-Update_FINAL_public.pdf
https://www.cdc.gov/library/covid19/pdf/2020-08-18-Science-Update_FINAL_public.pdf
https://bestlifeonline.com/cdc-face-masks-news/
https://www.nytimes.com/2022/01/14/health/cloth-masks-covid-cdc.html
https://www.washingtonpost.com/investigations/2020/12/11/coronavirus-airborne-video-infrared-spread/
https://www.washingtonpost.com/investigations/2020/12/11/coronavirus-airborne-video-infrared-spread/
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x “Wearing cloth masks will not have much effect” 
x https://www.sciencedirect.com/science/article/pii/S2452199X20301481  

x “The homemade cloth masks again yielded either no change or a significant 
increase in emission rate during speech compared to no mask” 

x https://www.nature.com/articles/s41598-020-72798-7  
x “A rigorous study finds that surgical masks are highly protective, but cloth masks 

fall short.” 
x https://www.nature.com/articles/d41586-021-02457-y  

x Note: the study found NO benefit of cloth masks, and surgical 
masks had some benefit in those >50 yr., but no benefit in <50 yr 

x Even surgical masks not effective in high-risk settings 
x https://www.science.org/doi/10.1126/science.abg6296  
x https://pubmed.ncbi.nlm.nih.gov/34016743/ 

x Bacterial and fungal isolation from face masks 
x https://www.nature.com/articles/s41598-022-15409-x  

x Dec 2021 onwards Dr Leana Wen: cloth masks not effective against airborne 
virus 

x https://twitter.com/drleanawen/status/1473083590707662850 
x https://twitter.com/drleanawen/status/1517235792787251206  
x https://reason.com/2021/12/21/leana-wen-cloth-mask-facial-decorations-

covid-cdc-guidance/ (has actual video) 
x CDC mask study (expanded reanalysis by Dr. Høeg showing no benefit of school 

mandate) 
x https://www.journalofinfection.com/article/S0163-4453(22)00550-

3/fulltext 
x https://www.the74million.org/article/study-masking-in-school-had-little-

or-no-effect-on-student-covid-cases/ 
x CDC updates mask recommendations 

x https://www.washingtonpost.com/health/2022/01/10/cdc-weighs-n95-
kn95-masks-guidance-omicron/ 

x https://www.webmd.com/lung/news/20220115/cdc-updates-mask-
guidelines-cloth-masks--least-effective 

x https://www.cdc.gov/coronavirus/2019-ncov/prevent-getting-sick/about-
face-coverings.html  

x Even in 2020 we had data showing that surgical masks were minimally effective 
and some cloth masks were ineffective 

x https://www.health.harvard.edu/blog/masks-save-lives-heres-what-you-
need-to-know-2020111921466 

x https://www.cato.org/working-paper/evidence-community-cloth-face-
masking-limit-spread-sars-cov-2-critical-review 

x Dr. Osterholm (commentary that cloth masks provide very limited 
protection) 
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https://reason.com/2021/12/21/leana-wen-cloth-mask-facial-decorations-covid-cdc-guidance/
https://www.journalofinfection.com/article/S0163-4453(22)00550-3/fulltext
https://www.journalofinfection.com/article/S0163-4453(22)00550-3/fulltext
https://www.the74million.org/article/study-masking-in-school-had-little-or-no-effect-on-student-covid-cases/
https://www.the74million.org/article/study-masking-in-school-had-little-or-no-effect-on-student-covid-cases/
https://www.washingtonpost.com/health/2022/01/10/cdc-weighs-n95-kn95-masks-guidance-omicron/
https://www.washingtonpost.com/health/2022/01/10/cdc-weighs-n95-kn95-masks-guidance-omicron/
https://www.webmd.com/lung/news/20220115/cdc-updates-mask-guidelines-cloth-masks--least-effective
https://www.webmd.com/lung/news/20220115/cdc-updates-mask-guidelines-cloth-masks--least-effective
https://www.cdc.gov/coronavirus/2019-ncov/prevent-getting-sick/about-face-coverings.html
https://www.cdc.gov/coronavirus/2019-ncov/prevent-getting-sick/about-face-coverings.html
https://www.health.harvard.edu/blog/masks-save-lives-heres-what-you-need-to-know-2020111921466
https://www.health.harvard.edu/blog/masks-save-lives-heres-what-you-need-to-know-2020111921466
https://www.cato.org/working-paper/evidence-community-cloth-face-masking-limit-spread-sars-cov-2-critical-review
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x https://www.cidrap.umn.edu/news-
perspective/2020/07/commentary-my-views-cloth-face-coverings-
public-preventing-covid-19 

x Case against mask for children 
x https://www.wsj.com/articles/masks-children-parenting-schools-mandates-

covid-19-coronavirus-pandemic-biden-administration-cdc-11628432716  
x Studies that suggest low quality masks increase risk of spread 

x https://www.nature.com/articles/s41598-020-72798-7 
x https://aip.scitation.org/doi/10.1063/5.0034580  

x CA counties with mask mandate fared no better than those without 
x https://www.sfgate.com/coronavirus/article/California-mask-mandates-

delta-COVID-19-data-works-16502191.php 
x CDC drops mask requirement in health care settings 2022 

x https://www.webmd.com/lung/news/20220928/cdc:-masking-no-longer-
required-in-health-care-settings 

x However, CA continues mask mandate for health care settings 
x Analysis of mask compliance in Europe fails to find benefit 

x https://www.cureus.com/articles/93826-correlation-between-mask-
compliance-and-covid-19-outcomes-in-europe  
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Appendix 2 
The Changing and Contradictory Statements About the Ability of The Vaccines to 

Prevent Infection 
 

Vaccines prevent transmission /infection 
 

x https://www.cdc.gov/coronavirus/2019-ncov/science/science-briefs/fully-
vaccinated-people.html 

x https://www.cnn.com/2021/08/05/health/us-coronavirus-thursday/index.html 
x https://www.msnbc.com/transcripts/transcript-rachel-maddow-show-3-29-21-

n1262442 
x https://www.businessinsider.com/cdc-director-data-vaccinated-people-do-not-

carry-covid-19-2021-3 
x https://www.cnbc.com/2021/03/01/dr-scott-gottlieb-says-data-shows-covid-

vaccines-reduces-transmission.html 
x https://www.cdc.gov/coronavirus/2019-ncov/science/science-briefs/fully-

vaccinated-people.html 
x https://twitter.com/albertbourla/status/1402240820120592393 
x https://twitter.com/albertbourla/status/1468596735115247618 
x https://twitter.com/fortunemagazine/status/1377810547035488266?lang=en 
x https://twitter.com/CDCDirector/status/1583563153547603969 
x https://twitter.com/DrEliDavid/status/1582256734264926208 
x https://twitter.com/drelidavid/status/1582256734264926208 (Pfizer interview) 
x https://twitter.com/pfizer/status/1349421959222853633  

x “gain herd immunity and stop transmission” 
x Pfizer Tweet Jan 2021 

 
Vaccines do not prevent transmission (vaccinated can spread) 

 
x https://www.cdc.gov/media/releases/2021/s0730-mmwr-covid-19.html 
x https://www.audacy.com/kmox/news/national/cdc-director-says-vaccines-are-

not-preventing-transmission 
x https://www.washingtonpost.com/politics/2022/01/10/rochelle-walensky-is-

not-good-this/ 
x https://www.cdc.gov/mmwr/volumes/71/wr/mm7133e1.htm 
x https://www.scientificamerican.com/article/the-risk-of-vaccinated-covid-

transmission-is-not-low/ 
x https://www.npr.org/sections/coronavirus-live-

updates/2021/07/30/1022867219/cdc-study-provincetown-delta-vaccinated-
breakthrough-mask-guidance 

x Latest / updated CDC guidance (no difference in treatment of unvaccinated for 
prevention) https://www.cdc.gov/mmwr/volumes/71/wr/mm7133e1.htm 
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https://www.cdc.gov/coronavirus/2019-ncov/science/science-briefs/fully-vaccinated-people.html
https://www.cdc.gov/coronavirus/2019-ncov/science/science-briefs/fully-vaccinated-people.html
https://www.cnn.com/2021/08/05/health/us-coronavirus-thursday/index.html
https://www.msnbc.com/transcripts/transcript-rachel-maddow-show-3-29-21-n1262442
https://www.msnbc.com/transcripts/transcript-rachel-maddow-show-3-29-21-n1262442
https://www.businessinsider.com/cdc-director-data-vaccinated-people-do-not-carry-covid-19-2021-3
https://www.businessinsider.com/cdc-director-data-vaccinated-people-do-not-carry-covid-19-2021-3
https://www.cnbc.com/2021/03/01/dr-scott-gottlieb-says-data-shows-covid-vaccines-reduces-transmission.html
https://www.cnbc.com/2021/03/01/dr-scott-gottlieb-says-data-shows-covid-vaccines-reduces-transmission.html
https://www.cdc.gov/coronavirus/2019-ncov/science/science-briefs/fully-vaccinated-people.html
https://www.cdc.gov/coronavirus/2019-ncov/science/science-briefs/fully-vaccinated-people.html
https://twitter.com/albertbourla/status/1402240820120592393
https://twitter.com/albertbourla/status/1468596735115247618
https://twitter.com/fortunemagazine/status/1377810547035488266?lang=en
https://twitter.com/CDCDirector/status/1583563153547603969
https://twitter.com/DrEliDavid/status/1582256734264926208
https://twitter.com/drelidavid/status/1582256734264926208
https://twitter.com/pfizer/status/1349421959222853633
https://www.cdc.gov/media/releases/2021/s0730-mmwr-covid-19.html
https://www.audacy.com/kmox/news/national/cdc-director-says-vaccines-are-not-preventing-transmission
https://www.audacy.com/kmox/news/national/cdc-director-says-vaccines-are-not-preventing-transmission
https://www.washingtonpost.com/politics/2022/01/10/rochelle-walensky-is-not-good-this/
https://www.washingtonpost.com/politics/2022/01/10/rochelle-walensky-is-not-good-this/
https://www.cdc.gov/mmwr/volumes/71/wr/mm7133e1.htm
https://www.scientificamerican.com/article/the-risk-of-vaccinated-covid-transmission-is-not-low/
https://www.scientificamerican.com/article/the-risk-of-vaccinated-covid-transmission-is-not-low/
https://www.npr.org/sections/coronavirus-live-updates/2021/07/30/1022867219/cdc-study-provincetown-delta-vaccinated-breakthrough-mask-guidance
https://www.npr.org/sections/coronavirus-live-updates/2021/07/30/1022867219/cdc-study-provincetown-delta-vaccinated-breakthrough-mask-guidance
https://www.npr.org/sections/coronavirus-live-updates/2021/07/30/1022867219/cdc-study-provincetown-delta-vaccinated-breakthrough-mask-guidance
https://www.cdc.gov/mmwr/volumes/71/wr/mm7133e1.htm
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Possible INCREASED secondary attack rate (transmission) the more vaccination 
doses a person has 
x https://www.nature.com/articles/s41467-022-33328-3  

 
Vaccines never tested for transmission  

 
x https://lynnwoodtimes.com/2022/10/11/covid-transmission-221011/ 
x https://twitter.com/rob_roos/status/1579759795225198593 
x https://youtu.be/DD4TWEy8I6Y 
x Dr. Deborah Birx: “I think it was hope that the vaccine would work that way.”  

x In response to Rep Jim Jordan (Congress) [at 3 min 45 sec] 
x https://www.c-span.org/video/?c5021092/dr-birx-knew-natural-
covid-19-reinfections-early-december-2020  
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https://www.nature.com/articles/s41467-022-33328-3
https://lynnwoodtimes.com/2022/10/11/covid-transmission-221011/
https://twitter.com/rob_roos/status/1579759795225198593
https://youtu.be/DD4TWEy8I6Y
https://www.c-span.org/video/?c5021092/dr-birx-knew-natural-covid-19-reinfections-early-december-2020
https://www.c-span.org/video/?c5021092/dr-birx-knew-natural-covid-19-reinfections-early-december-2020
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Appendix 3 
Vaccine Safety   

 
x Janssen VITT-TTS  

x Rare, no cause for concern (Joint CDC / FDA statement) 
x https://www.cdc.gov/media/releases/2021/s0413-JJ-vaccine.html 
x https://youtu.be/kvLEJbbF3Tk (video of ACIP meeting 4/23/20221) 
x https://www.cdc.gov/vaccines/acip/meetings/downloads/slides-2021-

04-23/06-COVID-Oliver-508.pdf (slides from ACIP meeting 
4/23/2021) 

x Lift Pause of Janssen COVID-19 vaccine 
� https://www.fda.gov/news-events/press-announcements/fda-
and-cdc-lift-recommended-pause-johnson-johnson-janssen-covid-
19-vaccine-use-following-thorough 
� https://www.cdc.gov/mmwr/volumes/70/wr/mm7017e4.htm 

x Dec 2021: CDC limits Janssen due to concerns of TTS and GBS (use only 
under very specific circumstances) 
x https://www.cdc.gov/mmwr/volumes/71/wr/mm7103a4.htm 
x Note: June 2021 CDC found no cause for halting: 

https://www.cdc.gov/vaccines/acip/meetings/downloads/slides-2021-
07/02-covid-alimchandani-508.pdf 

x April 2022: JAMA article demonstrating incidence of GBS 20x in Janssen 
compared to mRNA COVID-19 vaccines 
x https://jamanetwork.com/journals/jamanetworkopen/fullarticle/279153

3 
x May 2022: Restricted Access by FDA (despite initially stating not a 

concern) 
x https://www.fda.gov/news-events/press-announcements/coronavirus-

covid-19-update-fda-limits-use-janssen-covid-19-vaccine-certain-
individuals 

x https://www.cnn.com/2022/05/05/health/fda-johnson-johnson-vaccine-
eua/index.html 

x mRNA Vaccines and myocarditis 
x April 2021 reports surfaced from Israel 

x https://www.reuters.com/world/middle-east/israel-examining-heart-
inflammation-cases-people-who-received-pfizer-covid-shot-2021-04-
25/ 

x May 2021 (VAST work group was dismissive). 
https://www.cdc.gov/vaccines/acip/work-groups-vast/report-2021-05-17.html  

x “Within CDC safety monitoring systems, rates of myocarditis reports 
in the window following COVID-19 vaccination have not differed 
from expected baseline rates.” (i.e., CDC dismissed initial claims 
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https://www.cdc.gov/media/releases/2021/s0413-JJ-vaccine.html
https://youtu.be/kvLEJbbF3Tk
https://www.cdc.gov/vaccines/acip/meetings/downloads/slides-2021-04-23/06-COVID-Oliver-508.pdf
https://www.cdc.gov/vaccines/acip/meetings/downloads/slides-2021-04-23/06-COVID-Oliver-508.pdf
https://www.fda.gov/news-events/press-announcements/fda-and-cdc-lift-recommended-pause-johnson-johnson-janssen-covid-19-vaccine-use-following-thorough
https://www.fda.gov/news-events/press-announcements/fda-and-cdc-lift-recommended-pause-johnson-johnson-janssen-covid-19-vaccine-use-following-thorough
https://www.fda.gov/news-events/press-announcements/fda-and-cdc-lift-recommended-pause-johnson-johnson-janssen-covid-19-vaccine-use-following-thorough
https://www.cdc.gov/mmwr/volumes/70/wr/mm7017e4.htm
https://www.cdc.gov/mmwr/volumes/71/wr/mm7103a4.htm
https://www.cdc.gov/vaccines/acip/meetings/downloads/slides-2021-07/02-covid-alimchandani-508.pdf
https://www.cdc.gov/vaccines/acip/meetings/downloads/slides-2021-07/02-covid-alimchandani-508.pdf
https://jamanetwork.com/journals/jamanetworkopen/fullarticle/2791533
https://jamanetwork.com/journals/jamanetworkopen/fullarticle/2791533
https://www.fda.gov/news-events/press-announcements/coronavirus-covid-19-update-fda-limits-use-janssen-covid-19-vaccine-certain-individuals
https://www.fda.gov/news-events/press-announcements/coronavirus-covid-19-update-fda-limits-use-janssen-covid-19-vaccine-certain-individuals
https://www.fda.gov/news-events/press-announcements/coronavirus-covid-19-update-fda-limits-use-janssen-covid-19-vaccine-certain-individuals
https://www.cnn.com/2022/05/05/health/fda-johnson-johnson-vaccine-eua/index.html
https://www.cnn.com/2022/05/05/health/fda-johnson-johnson-vaccine-eua/index.html
https://www.reuters.com/world/middle-east/israel-examining-heart-inflammation-cases-people-who-received-pfizer-covid-shot-2021-04-25/
https://www.reuters.com/world/middle-east/israel-examining-heart-inflammation-cases-people-who-received-pfizer-covid-shot-2021-04-25/
https://www.reuters.com/world/middle-east/israel-examining-heart-inflammation-cases-people-who-received-pfizer-covid-shot-2021-04-25/
https://www.cdc.gov/vaccines/acip/work-groups-vast/report-2021-05-17.html
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stating it was ‘random statistical coincidence’ and within the 
‘background rate occurring in general population’) 

x June 23, 2021 Emergency ACIP meeting (concludes safe to proceed 
despite reports of myocarditis) 

x https://www.cdc.gov/vaccines/acip/meetings/downloads/slides-
2021-06/05-COVID-Wallace-508.pdf 

x FDA summary briefing document. 
https://www.fda.gov/media/155931/download  

x Data from Insurance datasets reveal myocarditis rates are 3.7x 
GREATER than rates noted in VAERS 

x Published studies showing increased rates of myocarditis (compared to 
VAERS) 

x https://www.nejm.org/doi/full/10.1056/NEJMoa2110737 
x https://www.nejm.org/doi/full/10.1056/NEJMc2207270 
x https://www.medpagetoday.com/infectiousdisease/covid19vaccine/
94892  
x https://onlinelibrary.wiley.com/doi/epdf/10.1111/eci.13759 

x April 2022 CDC MMWR (40 insurance databases) 
x Rate of myocarditis is 267/million (not 80 / million using VAERS 
alone) https://www.cdc.gov/mmwr/volumes/71/wr/mm7114e1.htm 

x Sept 2022 CDC intermediate (90 day minimum) follow-up data on 
VAERS myocarditis reports (published in Lancet) 

x https://www.thelancet.com/journals/lanchi/article/PIIS2352-
4642(22)00244-9/fulltext 

x Highlights  
x 47% lost to follow-up (why is CDC not tracking these 

cases down more aggressively?) 
x 50% still had residual symptoms 
x 25% were in ICU (contrary to CDC claims of “generally 

mild”) 
x 48% of those not fully recovered and 28% of those fully 

or probably fully recovered continued to have activity 
restrictions at median follow-up of 98 days 

x Myocarditis after Booster may be under reported. 
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC8957365/  
x Latest statement from American College of Cardiology seems to allow for 

nuanced individualized risk-benefit analysis. https://www.acc.org/Latest-in-
Cardiology/Articles/2022/10/14/15/13/ACC-Underscores-Safety-of-COVID-
19-Vaccine 

x “Stecker notes that it is reasonable for adolescent and young males 
to consult with a physician prior to receiving additional mRNA 
boosters, given the small but elevated risk of myocarditis in this 
group” 
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https://www.cdc.gov/vaccines/acip/meetings/downloads/slides-2021-06/05-COVID-Wallace-508.pdf
https://www.cdc.gov/vaccines/acip/meetings/downloads/slides-2021-06/05-COVID-Wallace-508.pdf
https://www.fda.gov/media/155931/download
https://www.nejm.org/doi/full/10.1056/NEJMoa2110737
https://www.nejm.org/doi/full/10.1056/NEJMc2207270
https://www.medpagetoday.com/infectiousdisease/covid19vaccine/94892
https://www.medpagetoday.com/infectiousdisease/covid19vaccine/94892
https://onlinelibrary.wiley.com/doi/epdf/10.1111/eci.13759
https://www.cdc.gov/mmwr/volumes/71/wr/mm7114e1.htm
https://www.thelancet.com/journals/lanchi/article/PIIS2352-4642(22)00244-9/fulltext
https://www.thelancet.com/journals/lanchi/article/PIIS2352-4642(22)00244-9/fulltext
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC8957365/
https://www.acc.org/Latest-in-Cardiology/Articles/2022/10/14/15/13/ACC-Underscores-Safety-of-COVID-19-Vaccine
https://www.acc.org/Latest-in-Cardiology/Articles/2022/10/14/15/13/ACC-Underscores-Safety-of-COVID-19-Vaccine
https://www.acc.org/Latest-in-Cardiology/Articles/2022/10/14/15/13/ACC-Underscores-Safety-of-COVID-19-Vaccine
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x VAERS vs VSD vs Electronic Medical Record (EMR) / Insurance 
databases 
x Anaphylaxis 

x The risk of anaphylaxis is also underestimated by 22 
times according to this study using active surveillance after 
COVID vaccination. 

x https://jamanetwork.com/journals/jama/fullarticle/277741
7  

x VSD 2:1 with VAERS (i.e., rates of myocarditis) 
x ACIP Presentation slides 

x https://www.cdc.gov/vaccines/acip/meetings/downloads/s
lides-2022-06-22-23/03-COVID-Shimabukuro-508.pdf 

x Myocarditis rates derived from VAERS vs VSD (VSD 
demonstrates about 2x VAERS but CDC continues to use 
VAERS data for its risk-benefit calculations) 

x EMR / insurance 3-4x vs VAERS 
x VAERS rates 

x https://www.cdc.gov/vaccines/acip/meetings/downloads/s
lides-2022-06-22-23/03-COVID-Shimabukuro-508.pdf 

x Rates of Vaccine myocarditis from Insurance data (CDC and 
FDA’s own documents) 

x FDA summary briefing for BLA approval 
i. “Analysis of VAERS data from passive 

surveillance indicated a reporting rate of 40 cases 
per 1 million second doses administered to males 
18 to 24 years of age, while an FDA meta-
analysis of four healthcare claims databases in 
CBER’s Biologics Effectiveness and Safety 
System estimated a rate of 148 cases per 1 
million males 18 to 25 years of age vaccinated 
with the 2-dose primary series.” 

ii. https://www.fda.gov/media/155931/download 
x CDC MMWR on myocarditis 

x “This study used EHR data from 40 health care systems* 
participating in PCORnet, the National Patient-Centered 
Clinical Research Network (7), during January 1, 2021–
January 31, 2022. “ 

x https://www.cdc.gov/mmwr/volumes/71/wr/mm7114e1.h
tm 

x Approximate numbers for comparing myocarditis rates  
x VAERS 80 / million 
x VSD 150 / million 
x Insurance / hospital database 250-300 / million 
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https://jamanetwork.com/journals/jama/fullarticle/2777417
https://jamanetwork.com/journals/jama/fullarticle/2777417
https://www.cdc.gov/vaccines/acip/meetings/downloads/slides-2022-06-22-23/03-COVID-Shimabukuro-508.pdf
https://www.cdc.gov/vaccines/acip/meetings/downloads/slides-2022-06-22-23/03-COVID-Shimabukuro-508.pdf
https://www.cdc.gov/vaccines/acip/meetings/downloads/slides-2022-06-22-23/03-COVID-Shimabukuro-508.pdf
https://www.cdc.gov/vaccines/acip/meetings/downloads/slides-2022-06-22-23/03-COVID-Shimabukuro-508.pdf
https://www.fda.gov/media/155931/download
https://www.cdc.gov/mmwr/volumes/71/wr/mm7114e1.htm
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x So, why does CDC continue to use VAERS data alone in 
its risk-benefit calculations? 

x FL Recommends AGAINST mRNA Vx for 18-38-year-olds (84% increased 
risk of death). https://floridahealthcovid19.gov/wp-
content/uploads/2022/10/20221007-guidance-mrna-covid19-vaccines-
analysis.pdf 

x Dr. Paul Offit recommends young healthy kids NOT get Booster 
x https://news.yahoo.com/young-healthy-people-may-not-need-

bivalent-boosters-offit-155018744.html   
x Israel study: increased cardiac arrest associated with Vx. 

https://www.nature.com/articles/s41598-022-10928-z 
x Preprint from Japan (increased CV mortality with mRNA Vx). 

https://www.medrxiv.org/content/10.1101/2022.10.13.22281036v1.full.pdf  
x Safety in toddlers (1 in 200 had severe adverse reactions) 

x https://twitter.com/FLSurgeonGen/status/1586327074578497536  
x https://www.nejm.org/doi/full/10.1056/NEJMoa2209367 

x Australian government offering compensation for COVID Vx deaths. 
https://www.servicesaustralia.gov.au/deceased-covid-19-vaccine-recipient-
payments-and-funeral-costs-you-can-claim-through-covid-19?context=55953  

x Need for active longitudinal surveillance with control group. 
https://www.nature.com/articles/d41586-021-00880-9 

x “This kind of surveillance can detect signs of rare adverse events, 
but most systems are not designed to determine their exact cause, says 
Black. That is because they only contain data for events that have 
been reported, and lack a comparison group to track adverse events 
that occur in unvaccinated populations.” 
x “A more complete understanding of vaccine safety could be 
garnered from active surveillance systems that collect adverse event 
data — both background rates and after a vaccine — from electronic 
health records without relying on people reporting them directly. For 
example, the US Centers for Disease Control and Prevention collects 
data from nine health-care organizations across the country in the 
Vaccine Safety Datalink. In the consensus report from the 2018 IABS 
meeting, researchers called for an international network of active 
surveillance systems, which would allow public-health agencies to 
share data more easily, and hopefully determine the causes of adverse 
reactions quickly and definitively.” 

x CDC caught in lies, withholding information, spreading misinformation? 
x https://www.theepochtimes.com/exclusive-cdc-officials-told-they-

spread-misinformation-but-still-didnt-issue-correction-
emails_4826960.html  

x CDC / FDA withholding autopsy reports despite FOIA request by Epoch 
Times 
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https://floridahealthcovid19.gov/wp-content/uploads/2022/10/20221007-guidance-mrna-covid19-vaccines-analysis.pdf
https://floridahealthcovid19.gov/wp-content/uploads/2022/10/20221007-guidance-mrna-covid19-vaccines-analysis.pdf
https://floridahealthcovid19.gov/wp-content/uploads/2022/10/20221007-guidance-mrna-covid19-vaccines-analysis.pdf
https://news.yahoo.com/young-healthy-people-may-not-need-bivalent-boosters-offit-155018744.html
https://news.yahoo.com/young-healthy-people-may-not-need-bivalent-boosters-offit-155018744.html
https://www.nature.com/articles/s41598-022-10928-z
https://www.medrxiv.org/content/10.1101/2022.10.13.22281036v1.full.pdf
https://twitter.com/FLSurgeonGen/status/1586327074578497536
https://www.nejm.org/doi/full/10.1056/NEJMoa2209367
https://www.servicesaustralia.gov.au/deceased-covid-19-vaccine-recipient-payments-and-funeral-costs-you-can-claim-through-covid-19?context=55953
https://www.servicesaustralia.gov.au/deceased-covid-19-vaccine-recipient-payments-and-funeral-costs-you-can-claim-through-covid-19?context=55953
https://www.nature.com/articles/d41586-021-00880-9
https://www.theepochtimes.com/exclusive-cdc-officials-told-they-spread-misinformation-but-still-didnt-issue-correction-emails_4826960.html
https://www.theepochtimes.com/exclusive-cdc-officials-told-they-spread-misinformation-but-still-didnt-issue-correction-emails_4826960.html
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x https://www.theepochtimes.com/exclusive-fda-withholding-autopsy-
results-from-people-who-died-after-getting-covid-19-
vaccines_4763765.html 

x CDC Director Rochelle Walensky admits pandemic response mistakes 
x “pretty dramatic, pretty public mistakes” 
x https://www.ft.com/content/d482491f-ed0b-41fd-ab63-195cd195b082 

x “The C.D.C. Isn’t Publishing Large Portions of the Covid Data It Collects” 
x https://www.nytimes.com/2022/02/20/health/covid-cdc-data.html 

x CDC site on V-Safe 
x https://www.cdc.gov/coronavirus/2019-ncov/vaccines/safety/vsafe.html 

x CDC V-safe data released pursuant to court order 
x https://www.prnewswire.com/news-releases/cdcs-covid-19-vaccine-v-

safe-data-released-pursuant-to-court-order-301639584.html 
x https://www.foxnews.com/video/6313218294112 

x ICAN’s V-Safe data analysis (7.7% of 10M users required medical attention) 
x https://icandecide.org/v-safe-data/ 

x Duration of mRNA and Spike protein after injection 
x CDC originally (Oct 2021) stated “Our cells break down mRNA and get 

rid of it within a few days after vaccination” and that “Scientists estimate 
that the spike protein, like other proteins our bodies create, may stay in the 
body up to a few weeks.” 

x https://web.archive.org/web/20211031174254/https:/www.cdc.gov/
coronavirus/2019-ncov/vaccines/different-vaccines/mrna.html 

x July 2022 it was modified 
x https://web.archive.org/web/20220716011916/https:/www.cdc.gov/

coronavirus/2019-ncov/vaccines/different-vaccines/mrna.html 
x But in Sept 2022 that section (both sentences above) was deleted without 

explanation 
x https://www.cdc.gov/coronavirus/2019-ncov/vaccines/different-

vaccines/how-they-work.html  
x Several studies demonstrate persistence of mRNA and / or spike protein 

longer than CDC’s original (unsubstantiated) claims: 
x https://www.cell.com/cell/fulltext/S0092-8674(22)00076-9 
x https://pubmed.ncbi.nlm.nih.gov/35884842/ 
x https://academic.oup.com/cid/article/74/4/715/6279075 
x https://pubmed.ncbi.nlm.nih.gov/34654691/ 
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https://www.cdc.gov/coronavirus/2019-ncov/vaccines/different-vaccines/how-they-work.html
https://www.cell.com/cell/fulltext/S0092-8674(22)00076-9
https://pubmed.ncbi.nlm.nih.gov/35884842/
https://academic.oup.com/cid/article/74/4/715/6279075
https://pubmed.ncbi.nlm.nih.gov/34654691/
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Appendix 4 
Vaccine Efficacy   

 
90-95% effective (initial promise) 

x https://www.cdc.gov/mmwr/volumes/70/wr/mm7018e1.htm 
x https://www.cdc.gov/mmwr/volumes/71/wr/mm7112e1.htm 

 
100% effective against severe disease (initial promise) 

x https://twitter.com/pfizer/status/1377578737680711691?lang=en 
x https://www.pfizer.com/news/press-release/press-release-detail/pfizer-and-

biontech-confirm-high-efficacy-and-no-serious 
x https://www.science.org/content/article/absolutely-remarkable-no-one-who-

got-modernas-vaccine-trial-developed-severe-covid-19 
x https://www.cdc.gov/mmwr/volumes/70/wr/mm7042e1.htm 

 
Waning immunity 

x https://www.cdc.gov/mmwr/volumes/71/wr/mm7107e2.htm 
x https://www.nejm.org/doi/pdf/10.1056/NEJMoa2119451?articleTools=true  
x https://www.nejm.org/doi/full/10.1056/NEJMoa2115481 
x https://www.nejm.org/doi/pdf/10.1056/NEJMoa2205011?articleTools=true 
x https://www.thelancet.com/journals/lancet/article/PIIS0140-6736(22)01185-

0/fulltext 
x https://www.cdc.gov/mmwr/volumes/71/wr/mm7107e2.htm?s_cid=mm7107e

2_w 
x https://www.nejm.org/doi/full/10.1056/NEJMoa2114228 
x https://www.nejm.org/doi/pdf/10.1056/NEJMoa2210058?articleTools=true 
x https://www.mdpi.com/1999-4915/14/8/1642 
x https://www.frontiersin.org/articles/10.3389/fimmu.2022.919408/full 
x https://jamanetwork.com/journals/jamanetworkopen/fullarticle/2795654 
x “Three-dose monovalent mRNA VE against COVID-19 -associated 

hospitalization decreased with time since vaccination. Three-dose VE during 
BA.1/BA.2 and BA.4/BA.5 periods was 79% and 60%, respectively, during 
the initial 120 days after the third dose and decreased to 41% and 29%, 
respectively, after 120 days from vaccination.” 
https://www.cdc.gov/mmwr/volumes/71/wr/mm7142a3.htm?s_cid=mm7142a
3_w 

x https://pubmed.ncbi.nlm.nih.gov/36322837/ 
x “Our findings suggest the need to reconsider the value and 
strategies of vaccinating healthy children in the omicron era with the use of 
currently available vaccines” 
x “Among children, the overall effectiveness of the 10-μg primary 
vaccine series against infection with the omicron variant was 25.7% (95% 
confidence interval [CI], 10.0 to 38.6). Effectiveness was highest (49.6%; 
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https://www.cdc.gov/mmwr/volumes/71/wr/mm7107e2.htm?s_cid=mm7107e2_w
https://www.nejm.org/doi/full/10.1056/NEJMoa2114228
https://www.nejm.org/doi/pdf/10.1056/NEJMoa2210058?articleTools=true
https://www.mdpi.com/1999-4915/14/8/1642
https://www.frontiersin.org/articles/10.3389/fimmu.2022.919408/full
https://jamanetwork.com/journals/jamanetworkopen/fullarticle/2795654
https://www.cdc.gov/mmwr/volumes/71/wr/mm7142a3.htm?s_cid=mm7142a3_w
https://www.cdc.gov/mmwr/volumes/71/wr/mm7142a3.htm?s_cid=mm7142a3_w
https://pubmed.ncbi.nlm.nih.gov/36322837/
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95% CI, 28.5 to 64.5) right after receipt of the second dose but waned 
rapidly thereafter and was negligible after 3 months” 

x https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4224504  
x “but showed clear waning during the Omicron period, although VE 
estimates were substantially higher (above 80% to week 25, dropping to 
40% by week 40) than against infection” 

x https://pubmed.ncbi.nlm.nih.gov/35675841/ 
x Key findings: 

x COVID mortality less than flu 
x No protection against hospitalizations 
x No protection against mortality 
x Vaccinated had increased risk of being on mechanical 
ventilation 

x https://pubmed.ncbi.nlm.nih.gov/35675841/ (“By analyzing results of more 
than 460,000 individuals, we show that while recent vaccination reduces 
Omicron viral load, its effect wanes rapidly. In contrast, a significantly slower 
waning rate is demonstrated for recovered COVID-19 individuals.”) 

x Possible negative efficacy 
� https://www.medrxiv.org/content/10.1101/2022.09.30.22280573v1.full.pdf 

(preprint) 
x https://www.medrxiv.org/content/10.1101/2022.09.30.22280573v1 

� https://pubmed.ncbi.nlm.nih.gov/36151099/ 
x This one takes some time to analyze 
x " For Omicron, the odds of infection were 1.10 (95%-CI: 1.00-1.21) 

times higher for unvaccinated, 2.38 (95%-CI: 2.23-2.54) times 
higher for fully vaccinated and 3.20 (95%-CI: 2.67-3.83) times 
higher for booster-vaccinated contacts compared to Delta. “ 

x Note that for unvaccinated, Omicron and Delta were almost the 
same (1.1x higher). But for fully vaccinated Omicron was 2.38x 
higher, and for booster-vaccinated Omicron was 3.2x higher than 
Delta. So, prima facie it appears as if each successive vaccination 
dose made it worse for secondary attack rate during Omicron 
compared to Delta.  

� https://pubmed.ncbi.nlm.nih.gov/34384810/ 
x Infection-enhancing antibodies have been detected in symptomatic 

Covid-19 
x Antibody dependent enhancement (ADE) is a potential concern for 

vaccines 
x Enhancing antibodies recognize both the Wuhan strain and delta 

variants 
x ADE of delta variants is a potential risk for current vaccines 
x Vaccine formulations lacking ADE epitope are suggested 

x CDC Director Walensky: “too much optimism”  
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� “When the CNN feed came that it was 95% effective, the vaccine, so many 
of us wanted it to be helpful, so many of us wanted to say, ‘Ok this is our 
ticket out.’ So, I think we had perhaps too little caution and too much 
optimism for good things that came our way. I really do. I think all of us 
wanted this to be done. Nobody said waning, when, of these vaccines don’t 
work. Oh well maybe they don’t work at all, it’ll wear off. Nobody said 
that if the next variant it doesn’t, it’s not as potent against the next variant.  

� https://livestream.com/accounts/7945443/events/10161457/videos/229680
766?fbclid=IwAR3qV7glhmwq9v9lnT3wPRp08oQ9rCcIoBFNaYZLfg4E
2r3AdsEllHcLi84 

� From July 2020: 
x https://www.sfchronicle.com/health/article/With-coronavirus-

antibodies-fading-fast-focus-15414533.php  
x UCSF drops out of vaccine development due to rapidly waning 

antibodies 
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Appendix 5 
Disparaging or Underestimating Natural Immunity  

  
Disparaging natural immunity 

x https://www.wsj.com/articles/the-high-cost-of-disparaging-natural-immunity-
to-covid-vaccine-mandates-protests-fire-rehire-employment-11643214336 

x https://www.cdc.gov/coronavirus/2019-ncov/vaccines/expect.html 
 

No difference (i.e., natural immunity is equal or better than vaccine immunity) 
x https://www.nejm.org/doi/full/10.1056/NEJMoa2118946 
x https://www.nejm.org/doi/pdf/10.1056/NEJMoa2203965 
x https://bmcmedicine.biomedcentral.com/articles/10.1186/s12916-022-02570-3 
x Even WHO in 2021 stated natural immunity may be similar in protection. 

https://apps.who.int/iris/handle/10665/341241 (“To conclude, available tests 
and current knowledge do not tell us about the duration of immunity and 
protection against reinfection, but recent evidence suggests that natural 
infection may provide similar protection against symptomatic disease as 
vaccination, at least for the available follow up period”) 

 
Brownstone anthology of over 150 studies 

x https://brownstone.org/articles/79-research-studies-affirm-naturally-acquired-
immunity-to-covid-19-documented-linked-and-quoted/  

 
https://pubmed.ncbi.nlm.nih.gov/36224590/ 

x “In the 2020-2021 period indicate long-lasting and largely variant-
transcending humoral immunity in the initial 20.5 months of the pandemic, in 
the absence of vaccination.” 

 
https://pubmed.ncbi.nlm.nih.gov/35549891/ 

x “Independently, we found no re-infection among those with prior COVID-19, 
contributing to 74,557 re-infection-free person-days, adding to the evidence 
base for the robustness of naturally acquired immunity.” 
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APPENDIX 6 
Unvaccinated dying at 11 times greater than fully vaccinated? 

 
 

Who are the unvaccinated 
x https://www.cdc.gov/mmwr/volumes/70/wr/pdfs/mm7034e5-H.pdf  

(“unvaccinated <14 (less than 14) days receipt of the first dose of a 2-dose 
series or 1 dose of the single-dose vaccine or if no vaccination registry data 
were available.) 

 
Unvaccinated 17x more likely to be hospitalized 

x https://twitter.com/cdcdirector/status/1440024215818756096 
x https://twitter.com/cdcgov/status/1441115218562535432 
x https://jamanetwork.com/journals/jamainternalmedicine/fullarticle/2796235 

 
Unvaccinated 10x more likely to be hospitalized during Omicron 

x https://www.medpagetoday.com/infectiousdisease/covid19vaccine/100596 
x https://jamanetwork.com/journals/jamainternalmedicine/fullarticle/2796235 

 
Washington Post Analysis (58% of all COVID deaths are now amongst the vaccinated) 

x https://www.business-standard.com/article/international/vaccinated-people-
now-make-majority-of-covid-deaths-in-us-report-122112400391_1.html 

x https://www.washingtonpost.com/politics/2022/11/23/vaccinated-people-now-
make-up-majority-covid-deaths/ 

 
CDC Data: Nearly 90% of all COVID deaths are now amongst those over 65 years old 
(highest ever throughout the pandemic). Washington Post Analysis 

x https://twitter.com/washingtonpost/status/1597311932985667584?s=20&t=1d
BFziP699CXIohv-O1rAA 

x https://www.washingtonpost.com/health/2022/11/28/covid-who-is-dying/ 
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APPENDIX 7 
Examples of changes to the scientific consensus  

 
x Aspirin is no longer recommended for primary prevention of heart attacks due 

to emerging evidence of increased risk of gastrointestinal hemorrhage (still 
recommended for secondary prevention) 
x https://connect.uclahealth.org/2022/04/26/daily-aspirin-no-longer-

recommended-to-prevent-heart-disease/ 
x https://www.webmd.com/heart-disease/news/20220427/aspirin-no-

longer-recommended-prevent-heart-attack-stroke 
x https://www.bmj.com/content/375/bmj.n2521 

x Several medications have been recalled in recent years due to concerns of 
carcinogenic effects not previously known 
x Ranitidine withdrawn from market 

x https://www.fda.gov/news-events/press-announcements/fda-
requests-removal-all-ranitidine-products-zantac-market 

x https://journals.lww.com/ajnonline/Abstract/2020/08000/Ranitidine
_Withdrawn_From_the_Market.16.aspx 

x ARB’s recalled from market (ARB’s are common BP medications) 
x https://www.fda.gov/drugs/drug-safety-and-availability/recalls-

angiotensin-ii-receptor-blockers-arbs-including-valsartan-losartan-
and-irbesartan 

x FDA’s own list of recalls (371 entries) 
x https://www.fda.gov/drugs/drug-safety-and-availability/drug-recalls 

x RotaShield vaccine was pulled from market in 1999 (association with fatal 
intussusception) 
x https://www.cdc.gov/vaccines/vpd-vac/rotavirus/vac-rotashield-

historical.htm 
x https://www.reuters.com/article/rotavirus-vaccine/update-3-glaxos-

rotavirus-vaccine-use-suspended-us-idUSN2221966720100322 
x https://www.wsj.com/articles/SB940801692891105660 

x Swine flu vaccine halted 
x https://www.bbc.com/future/article/20200918-the-fiasco-of-the-us-

swine-flu-affair-of-1976 
x https://www.history.com/news/swine-flu-rush-vaccine-election-year-

1976 
x https://www.nytimes.com/1976/10/13/archives/swine-flu-prograrm-is-

halted-in-9-states-as-3-die-after-shots.html 
x https://www.latimes.com/archives/la-xpm-2009-apr-27-sci-swine-

history27-story.html 
x Recent published data confirms the benefits of statin medications in 

preventing heart disease may have been over stated 
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https://connect.uclahealth.org/2022/04/26/daily-aspirin-no-longer-recommended-to-prevent-heart-disease/
https://connect.uclahealth.org/2022/04/26/daily-aspirin-no-longer-recommended-to-prevent-heart-disease/
https://www.webmd.com/heart-disease/news/20220427/aspirin-no-longer-recommended-prevent-heart-attack-stroke
https://www.webmd.com/heart-disease/news/20220427/aspirin-no-longer-recommended-prevent-heart-attack-stroke
https://www.bmj.com/content/375/bmj.n2521
https://www.fda.gov/news-events/press-announcements/fda-requests-removal-all-ranitidine-products-zantac-market
https://www.fda.gov/news-events/press-announcements/fda-requests-removal-all-ranitidine-products-zantac-market
https://journals.lww.com/ajnonline/Abstract/2020/08000/Ranitidine_Withdrawn_From_the_Market.16.aspx
https://journals.lww.com/ajnonline/Abstract/2020/08000/Ranitidine_Withdrawn_From_the_Market.16.aspx
https://www.fda.gov/drugs/drug-safety-and-availability/recalls-angiotensin-ii-receptor-blockers-arbs-including-valsartan-losartan-and-irbesartan
https://www.fda.gov/drugs/drug-safety-and-availability/recalls-angiotensin-ii-receptor-blockers-arbs-including-valsartan-losartan-and-irbesartan
https://www.fda.gov/drugs/drug-safety-and-availability/recalls-angiotensin-ii-receptor-blockers-arbs-including-valsartan-losartan-and-irbesartan
https://www.fda.gov/drugs/drug-safety-and-availability/drug-recalls
https://www.cdc.gov/vaccines/vpd-vac/rotavirus/vac-rotashield-historical.htm
https://www.cdc.gov/vaccines/vpd-vac/rotavirus/vac-rotashield-historical.htm
https://www.reuters.com/article/rotavirus-vaccine/update-3-glaxos-rotavirus-vaccine-use-suspended-us-idUSN2221966720100322
https://www.reuters.com/article/rotavirus-vaccine/update-3-glaxos-rotavirus-vaccine-use-suspended-us-idUSN2221966720100322
https://www.wsj.com/articles/SB940801692891105660
https://www.bbc.com/future/article/20200918-the-fiasco-of-the-us-swine-flu-affair-of-1976
https://www.bbc.com/future/article/20200918-the-fiasco-of-the-us-swine-flu-affair-of-1976
https://www.history.com/news/swine-flu-rush-vaccine-election-year-1976
https://www.history.com/news/swine-flu-rush-vaccine-election-year-1976
https://www.nytimes.com/1976/10/13/archives/swine-flu-prograrm-is-halted-in-9-states-as-3-die-after-shots.html
https://www.nytimes.com/1976/10/13/archives/swine-flu-prograrm-is-halted-in-9-states-as-3-die-after-shots.html
https://www.latimes.com/archives/la-xpm-2009-apr-27-sci-swine-history27-story.html
https://www.latimes.com/archives/la-xpm-2009-apr-27-sci-swine-history27-story.html
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x https://www.healio.com/news/cardiology/20220314/metaanalysis-
questions-strength-of-ties-between-statininduced-ldl-lowering-cv-
outcomes 

x https://jamanetwork.com/journals/jamainternalmedicine/fullarticle/27900
55 
x “The study results suggest that the absolute benefits of statins are 

modest, may not be strongly mediated through the degree of LDL-C 
reduction, and should be communicated to patients as part of 
informed clinical decision-making as well as to inform clinical 
guidelines and policy.” 

x Thalidomide 
x “Sixty years ago (2 December 1961) the sedative drug thalidomide was 

withdrawn from use in the UK. After being on the market for five years 
as a treatment for morning sickness in pregnant women, it had finally 
been established that the medicine was responsible for babies being born 
with underdeveloped arms and legs and other malformations.” 
x https://www.understandinganimalresearch.org.uk/news/sixty-years-

on-the-history-of-the-thalidomide-tragedy 
x US FDA Frances Oldham is now hailed for her bravery in refusing to 

approve thalidomide in the US 
x https://www.fda.gov/about-fda/fda-history-exhibits/frances-oldham-

kelsey-medical-reviewer-famous-averting-public-health-tragedy 
x https://www.uchicagomedicine.org/forefront/biological-sciences-

articles/courageous-physician-scientist-saved-the-us-from-a-birth-
defects-catastrophe 

x https://www.washingtonpost.com/national/health-science/frances-
oldham-kelsey-heroine-of-thalidomide-tragedy-dies-at-
101/2015/08/07/ae57335e-c5da-11df-94e1-
c5afa35a9e59_story.html 

a. “In the annals of modern medicine, it was a horror story of 
international scope: thousands of babies dead in the womb 
and at least 10,000 others in 46 countries born with severe 
deformities.” 

x Beta blockers were initially not recommended in heart failure but are now 
standard of care 
x https://pubmed.ncbi.nlm.nih.gov/31370960/ 
x https://pubmed.ncbi.nlm.nih.gov/28874420/ 

x Clopidogrel was previously recommended for patients with STEMI (particular 
type of heart attack) but this indication was subsequently removed  
x https://www.hcplive.com/view/evolving-evidence-prompts-changes-in-

treatment-paradigm-for-acs 
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https://www.healio.com/news/cardiology/20220314/metaanalysis-questions-strength-of-ties-between-statininduced-ldl-lowering-cv-outcomes
https://www.healio.com/news/cardiology/20220314/metaanalysis-questions-strength-of-ties-between-statininduced-ldl-lowering-cv-outcomes
https://www.healio.com/news/cardiology/20220314/metaanalysis-questions-strength-of-ties-between-statininduced-ldl-lowering-cv-outcomes
https://jamanetwork.com/journals/jamainternalmedicine/fullarticle/2790055
https://jamanetwork.com/journals/jamainternalmedicine/fullarticle/2790055
https://www.understandinganimalresearch.org.uk/news/sixty-years-on-the-history-of-the-thalidomide-tragedy
https://www.understandinganimalresearch.org.uk/news/sixty-years-on-the-history-of-the-thalidomide-tragedy
https://www.fda.gov/about-fda/fda-history-exhibits/frances-oldham-kelsey-medical-reviewer-famous-averting-public-health-tragedy
https://www.fda.gov/about-fda/fda-history-exhibits/frances-oldham-kelsey-medical-reviewer-famous-averting-public-health-tragedy
https://www.uchicagomedicine.org/forefront/biological-sciences-articles/courageous-physician-scientist-saved-the-us-from-a-birth-defects-catastrophe
https://www.uchicagomedicine.org/forefront/biological-sciences-articles/courageous-physician-scientist-saved-the-us-from-a-birth-defects-catastrophe
https://www.uchicagomedicine.org/forefront/biological-sciences-articles/courageous-physician-scientist-saved-the-us-from-a-birth-defects-catastrophe
https://www.washingtonpost.com/national/health-science/frances-oldham-kelsey-heroine-of-thalidomide-tragedy-dies-at-101/2015/08/07/ae57335e-c5da-11df-94e1-c5afa35a9e59_story.html
https://www.washingtonpost.com/national/health-science/frances-oldham-kelsey-heroine-of-thalidomide-tragedy-dies-at-101/2015/08/07/ae57335e-c5da-11df-94e1-c5afa35a9e59_story.html
https://www.washingtonpost.com/national/health-science/frances-oldham-kelsey-heroine-of-thalidomide-tragedy-dies-at-101/2015/08/07/ae57335e-c5da-11df-94e1-c5afa35a9e59_story.html
https://www.washingtonpost.com/national/health-science/frances-oldham-kelsey-heroine-of-thalidomide-tragedy-dies-at-101/2015/08/07/ae57335e-c5da-11df-94e1-c5afa35a9e59_story.html
https://pubmed.ncbi.nlm.nih.gov/31370960/
https://pubmed.ncbi.nlm.nih.gov/28874420/
https://www.hcplive.com/view/evolving-evidence-prompts-changes-in-treatment-paradigm-for-acs
https://www.hcplive.com/view/evolving-evidence-prompts-changes-in-treatment-paradigm-for-acs
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Appendix 8 
Countries with different vaccine recommendations 

 
x Denmark (under 50 years old only if higher risk) 

x https://sst.dk/en/English/Corona-eng/Vaccination-against-covid-19 
x UK 

x Seasonal booster only for >50 years old and higher risk 
x https://www.nhs.uk/conditions/coronavirus-covid-19/coronavirus-

vaccination/coronavirus-vaccine/ 
x Sweden 

x From Nov 1 onwards, only children with high risk  
x https://www.krisinformation.se/en/hazards-and-risks/disasters-and-

incidents/2020/official-information-on-the-new-
coronavirus/vaccination-against-covid-19/when-is-it-my-turn 

x European Medicines Agency (EMA) recommends COVID-19 vaccine only 
for children with underlying medical conditions (not healthy children) 
x https://twitter.com/EMA_News/status/1585196429639036929 

 
Countries that suspended Moderna mRNA COVID-19 vaccine for people under 30 
years-old 

x Germany, France, Denmark, Norway, Sweden, Finland 
x https://www.bmj.com/content/375/bmj.n2477 
x https://www.cnbc.com/2021/10/08/nordic-countries-are-restricting-the-use-of-

modernas-covid-vaccine.html 
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https://sst.dk/en/English/Corona-eng/Vaccination-against-covid-19
https://www.nhs.uk/conditions/coronavirus-covid-19/coronavirus-vaccination/coronavirus-vaccine/
https://www.nhs.uk/conditions/coronavirus-covid-19/coronavirus-vaccination/coronavirus-vaccine/
https://www.krisinformation.se/en/hazards-and-risks/disasters-and-incidents/2020/official-information-on-the-new-coronavirus/vaccination-against-covid-19/when-is-it-my-turn
https://www.krisinformation.se/en/hazards-and-risks/disasters-and-incidents/2020/official-information-on-the-new-coronavirus/vaccination-against-covid-19/when-is-it-my-turn
https://www.krisinformation.se/en/hazards-and-risks/disasters-and-incidents/2020/official-information-on-the-new-coronavirus/vaccination-against-covid-19/when-is-it-my-turn
https://twitter.com/EMA_News/status/1585196429639036929
https://www.bmj.com/content/375/bmj.n2477
https://www.cnbc.com/2021/10/08/nordic-countries-are-restricting-the-use-of-modernas-covid-vaccine.html
https://www.cnbc.com/2021/10/08/nordic-countries-are-restricting-the-use-of-modernas-covid-vaccine.html
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Appendix 9 

Covid-19 deaths and hospitalizations have been overestimated 
 
x 40% of pediatric hospitalizations are ‘with’ COVID and not ‘from’ COVID 

(two California-based pediatric studies) 
x https://pubmed.ncbi.nlm.nih.gov/34011567/ 
x https://pubmed.ncbi.nlm.nih.gov/34011566/ 

x NY: About 50% of people hospitalized ‘with’ COVID and not ‘from’ COVID 
x https://www.governor.ny.gov/news/governor-hochul-updates-new-

yorkers-states-progress-combating-covid-19-131 
x https://www.healthline.com/health-news/the-difference-between-being-

hospitalized-for-covid-and-with-covid 
x https://www.washingtonpost.com/outlook/2022/01/07/hospitalization-

covid-statistics-incidental/ 
x https://www.foxnews.com/health/almost-half-reported-ny-covid-19-

hospitalizations-not-due-covid-19 
x https://www.beckershospitalreview.com/patient-safety-

outcomes/hospitals-see-more-patients-with-covid-19-vs-for-covid-
19.html 

x Scotland: 36% hospitalized ‘with’ COVID (i.e., for other causes) 
x “Findings from this report concluded that 64% of patients were in 

hospital ‘because of’ COVID-19 during the period December 2021 to 
January 2022, as opposed to ‘with’ a Covid-19 diagnosis” 

x https://www.gov.scot/publications/coronavirus-covid-19-state-
epidemic-04-february-2022/pages/4/ 

x New Study suggests almost half are hospitalized ‘with’ COVID 
x https://www.theatlantic.com/health/archive/2021/09/covid-

hospitalization-numbers-can-be-misleading/620062/ 
x Orange County, CA ‘with’ COVID-19 increasing (many COVID-19 

hospitalizations are not ‘from COVID-19’) 
x https://www.ocregister.com/2022/01/21/number-of-patients-

hospitalized-with-covid-vs-for-covid-is-shifting/ 
x Median life expectancy in long term care facilities 5 months 

x https://www.ncbi.nlm.nih.gov/pmc/articles/PMC2945440/ 
x Nursing home deaths after vaccination 

x https://pubmed.ncbi.nlm.nih.gov/34018389/ 
 

Excess deaths (especially cardiovascular deaths) 
x https://pubmed.ncbi.nlm.nih.gov/36176195/ 

x “The trend of mortality suggests that age and sex disparities have 
persisted even through the recent Omicron surge, with excess AMI-
associated mortality being most pronounced in younger-aged adults” 
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https://pubmed.ncbi.nlm.nih.gov/34011567/
https://pubmed.ncbi.nlm.nih.gov/34011566/
https://www.governor.ny.gov/news/governor-hochul-updates-new-yorkers-states-progress-combating-covid-19-131
https://www.governor.ny.gov/news/governor-hochul-updates-new-yorkers-states-progress-combating-covid-19-131
https://www.healthline.com/health-news/the-difference-between-being-hospitalized-for-covid-and-with-covid
https://www.healthline.com/health-news/the-difference-between-being-hospitalized-for-covid-and-with-covid
https://www.washingtonpost.com/outlook/2022/01/07/hospitalization-covid-statistics-incidental/
https://www.washingtonpost.com/outlook/2022/01/07/hospitalization-covid-statistics-incidental/
https://www.foxnews.com/health/almost-half-reported-ny-covid-19-hospitalizations-not-due-covid-19
https://www.foxnews.com/health/almost-half-reported-ny-covid-19-hospitalizations-not-due-covid-19
https://www.beckershospitalreview.com/patient-safety-outcomes/hospitals-see-more-patients-with-covid-19-vs-for-covid-19.html
https://www.beckershospitalreview.com/patient-safety-outcomes/hospitals-see-more-patients-with-covid-19-vs-for-covid-19.html
https://www.beckershospitalreview.com/patient-safety-outcomes/hospitals-see-more-patients-with-covid-19-vs-for-covid-19.html
https://www.gov.scot/publications/coronavirus-covid-19-state-epidemic-04-february-2022/pages/4/
https://www.gov.scot/publications/coronavirus-covid-19-state-epidemic-04-february-2022/pages/4/
https://www.theatlantic.com/health/archive/2021/09/covid-hospitalization-numbers-can-be-misleading/620062/
https://www.theatlantic.com/health/archive/2021/09/covid-hospitalization-numbers-can-be-misleading/620062/
https://www.ocregister.com/2022/01/21/number-of-patients-hospitalized-with-covid-vs-for-covid-is-shifting/
https://www.ocregister.com/2022/01/21/number-of-patients-hospitalized-with-covid-vs-for-covid-is-shifting/
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC2945440/
https://pubmed.ncbi.nlm.nih.gov/34018389/
https://pubmed.ncbi.nlm.nih.gov/36176195/
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x Norway raises concerns about jabs for elderly 
x https://www.bloomberg.com/news/articles/2021-01-16/norway-

vaccine-fatalities-among-people-75-and-older-rise-to-29  
x Nursing home deaths after vaccination 

x https://pubmed.ncbi.nlm.nih.gov/34018389/ 
x Recent preprint study from JAPAN 

x https://www.medrxiv.org/content/10.1101/2022.10.13.22281036v1.fu
ll.pdf 

x “Myocarditis mortality rate ratios (MMRRs) and their 95% 
confidence intervals (95% CIs) after receiving SARS-CoV-2 vaccine 
compared with that in the reference population (previous 3 years) 
were significantly higher not only in young adults (highest in the 30s 
with MMRR of 6.69) but also in the elderly.” 

x Florida now recommends against mRNA COVID-19 for young males due 
to increased mortality 
x https://floridahealthcovid19.gov/wp-

content/uploads/2022/10/20221007-guidance-mrna-covid19-
vaccines-doc.pdf  

x “This analysis found there is an 84% increase in the relative incidence 
of cardiac-related death among males 18-39 years old within 28 days 
following mRNA vaccination” reports the updated Guidance for 
mRNA COVID-19 Vaccines (October 7, 2022). 

x Israel: increased EMS calls for ACS and cardiac arrest associated with 
vaccination 
x https://pubmed.ncbi.nlm.nih.gov/35484304/ 
x “the weekly emergency call counts were significantly associated with 

the rates of 1st and 2nd vaccine doses administered to this age group 
but were not with COVID-19 infection rates.” 

 
All Cause Mortality  

 
x CDC data on mortality (cause of death) by age and year 

x https://data.cdc.gov/d/65mz-jvh5/visualization 
x Society of Actuaries Research Institute Data 

x https://www.soa.org/4a368a/globalassets/assets/files/resources/research-
report/2022/group-life-covid-19-mortality-03-2022-report.pdf 

x https://www.soa.org/research/research-institute/ 
x Younger adults dying at higher than expected rates 

x https://www.theepochtimes.com/adults-aged-35-44-died-at-twice-the-
expected-rate-last-summer-life-insurance-data-suggests_4711510.html 

x https://www.theepochtimes.com/life-insurance-ceo-reveals-deaths-are-
up-40-among-working-people-just-unheard-of-facts-
matter_4567602.html 
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https://www.bloomberg.com/news/articles/2021-01-16/norway-vaccine-fatalities-among-people-75-and-older-rise-to-29
https://www.bloomberg.com/news/articles/2021-01-16/norway-vaccine-fatalities-among-people-75-and-older-rise-to-29
https://pubmed.ncbi.nlm.nih.gov/34018389/
https://www.medrxiv.org/content/10.1101/2022.10.13.22281036v1.full.pdf
https://www.medrxiv.org/content/10.1101/2022.10.13.22281036v1.full.pdf
https://floridahealthcovid19.gov/wp-content/uploads/2022/10/20221007-guidance-mrna-covid19-vaccines-doc.pdf
https://floridahealthcovid19.gov/wp-content/uploads/2022/10/20221007-guidance-mrna-covid19-vaccines-doc.pdf
https://floridahealthcovid19.gov/wp-content/uploads/2022/10/20221007-guidance-mrna-covid19-vaccines-doc.pdf
https://pubmed.ncbi.nlm.nih.gov/35484304/
https://data.cdc.gov/d/65mz-jvh5/visualization
https://www.soa.org/4a368a/globalassets/assets/files/resources/research-report/2022/group-life-covid-19-mortality-03-2022-report.pdf
https://www.soa.org/4a368a/globalassets/assets/files/resources/research-report/2022/group-life-covid-19-mortality-03-2022-report.pdf
https://www.soa.org/research/research-institute/
https://www.theepochtimes.com/adults-aged-35-44-died-at-twice-the-expected-rate-last-summer-life-insurance-data-suggests_4711510.html
https://www.theepochtimes.com/adults-aged-35-44-died-at-twice-the-expected-rate-last-summer-life-insurance-data-suggests_4711510.html
https://www.theepochtimes.com/life-insurance-ceo-reveals-deaths-are-up-40-among-working-people-just-unheard-of-facts-matter_4567602.html
https://www.theepochtimes.com/life-insurance-ceo-reveals-deaths-are-up-40-among-working-people-just-unheard-of-facts-matter_4567602.html
https://www.theepochtimes.com/life-insurance-ceo-reveals-deaths-are-up-40-among-working-people-just-unheard-of-facts-matter_4567602.html
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x Increase in all-cause mortality may be linked to vaccination 
x https://healthfeedback.org/what-can-explain-the-excess-mortality-in-the-

u-s-and-europe-in-2022/ 
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Desert Care Multi-Specialty Clinic 

47647 Caleo Bay Dr. Suite 210 
La Quinta, CA 92253 

sanjayverma@mac.com 

PROFESSIONAL EXPERIENCE (Medical) 
2020 – present  Desert Care Network, JFK Memorial Hospital, Indio, CA 

Interventional Cardiologist and Medical Director 

2018 – 2020 Bay Area Hospital, Coos Bay OR 
Medical Director, Ambulatory Services and Cardiac Rehab 
Interventional Cardiologist [complex PCI, mechanical atherectomy, mechanical 
support (IABP, Impella), EKOS, TEE, PVI including CLI, TTE, MPI, ILR] 

2016 - 2018 Pueblo Cardiology 
Parkview Medical Center, Pueblo CO 
Interventional Cardiologist 

2010 - 2012 Riverside County Regional Medical Center, Moreno Valley CA 
Loma Linda Internal Medicine Residency Program 
Internal Medicine Physician (Internal Medicine Faculty and Hospitalist) 

EDUCATION 
2015 – 2016 Henry Ford Hospital, Detroit MI 

Interventional Cardiology Fellow 

2012 – 2015 Henry Ford Hospital, Detroit MI 
General Cardiology Fellow 

2009 - 2010 Riverside County Regional Medical Center (affiliated with LLUMC) 
Chief Medical Resident 

2006 - 2009 Loma Linda University Medical Center (LLUMC), Loma Linda CA 
Internal Medicine Resident  

1999 – 2005 Kasturba Medical College, Manipal, India 
M.B., B.S., First Class

1997 – 1999 University of California, Berkeley, Berkeley CA 
B.A., South Asian Studies with Philosophy minor
magna cum laude
Departmental Honors, Golden Key Honor Society

1986 – 1990 California State Polytechnic University, Pomona CA 
Electrical and Computer Engineering major 
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MEDICAL LICENSURE AND BOARD CERTIFICATIONS 

American Board of Internal Medicine: Interventional Cardiology:  10/2016 
American Board of Internal Medicine: Cardiovascular Disease:  10/2015 
National Board of Echocardiography: Adult echocardiography:  7/2015 
American Board of Internal Medicine Certification:    8/2010 

Medical Board of California: License A105189 
Oregon Medical Board: License MD 186631  
Colorado Medical Board: Dr.0056532 

exp: 6/202� 
exp: 12/202� 
exp: 4/202� 

OR DEA Registration Number: FV1088310     Exp: 5/2022 
CA DEA Registration Number: FV8944616 Exp: 5/2022 

ACLS Certification:      Exp: 3/202� 
BLS Certification:         Exp: 3/202� 

PUBLICATIONS 

Verma S, Burkhoff D, O'neill WW. Avoiding hemodynamic collapse during high!risk percutaneous 
coronary intervention: Advanced hemodynamics of Impella support. Catheterization and Cardiovascular 
Interventions. 2017 Mar 1;89(4):672-5. 

Krishnan, S., Verma, S., Cheng, M., Krishnan, R. and Pai, R.G., 2015. Left Ventricular Septolateral 

Mechanical Delay Is Associated with Reduced Long!Term Survival in Systolic Heart Failure with 

Narrow QRS Duration: Nine!Year Outcome in 109 Patients. Echocardiography, 32(10), pp.1515-1519. 

Naqvi TZ, Rafique AM, Verma S, Peter CT. AV and VV Optimization Causes Incremental 
Improvement in Cardiac Output and Synchrony Post Cardiac Resynchronization Treatment. Circulation 
2006; 114(18): E-.  

Rafique AM, Verma S, Peter CT, Naqvi TZ. A novel method for Non-Invasive programming of 
Atrioventricular and Ventriculo-Ventricular delays of Cardiac Resynchronization Devices. Circulation 
2006; 114(18): E-. 

Naqvi TZ, Rafique AM, Swerdlow CD, Verma S, Siegel RJ, Tolstrup K, Kerwin WF, Goodman JS, 
Gallik D, Gang ES, Peter CT. Predictors of Reduction in Mitral Regurgitation in Patients Undergoing 
Cardiac Resynchronization Treatment. Heart. 2008 May; Epub ahead of print. Cited in PubMed; 
PMID: 18467354. 

POSTERS AND PRESENTATIONS 
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“Does Visual Grading of Myocardial Perfusion During Standard Resting Contrast Echocardiography 
Predict Extent of ST Segment Resolution or Lack Thereof and Angiographic No Re-Flow in Patients 
Presenting With ST Elevation Myocardial Infarction?” Verma S, Kanasagara J, Frank J, Parikh S, 
Ananthasubramaniam K. Henry Ford Hospital. Presented at NASCI, Scientific Sessions, New Orleans 
LA, 2014 

“Beta Blockers Confer a Survival Benefit in Patients with Myocardial Infarction”. Verma S, Wells K, 
Peterson EL, Surjanhata B, Williams LK, Lanfear DE. Henry Ford Hospital. Presented at AHA 
Scientific Sessions, Dallas TX, 2013 

“Left Ventricular Septolateral Delay Affects Survival Independent of QRS Duration in Patients With 
Systolic Heart Failure: Nine Year Outcome in 119 Patients.” Verma S, Cheng M, Krishnan S, Krishnan 
R, Pai RG. Presented at AHA Scientific Sessions Orlando FL, 2011 

PROFESSIONAL SOCIETY MEMBERSHIPS 
Fellow of the American College of Cardiology 

PROFESSIONAL EXPERIENCE (other) 
1991 – 1997 Project Manager, Systems Integration Projects and Industrial Engineering 

Various companies in Silicon Valley CA 

1987 – 1990 Department Manager 
Bank of America, Brea, CA 

PERSONAL 
Languages: English, Hindi, German 

Hobbies: photography, hiking, classical music��audiophile 

Citizenship: USA 
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RICHARD JAFFE, ESQ. 
State Bar No. 289362 
428 J Street, 4th Floor 
Sacramento, California 95814 
Tel: 916-492-6038 
Fax: 713-626-9420 
Email: rickjaffeesquire@gmail.com   
 
ROBERT F. KENNEDY JR., ESQ. 
MARY HOLLAND, ESQ. 
(Subject to pro hac vice admission) 
Children’s Health Defense 
752 Franklin Ave., Suite 511  
Franklin Lakes, NJ 07417 
Telephone: (202) 854-1310  
mary.holland@childrenshealthdefense.org 
 
Attorney for Plaintiffs  
 

UNITED STATES DISTRICT COURT 

EASTERN DISTRICT OF CALIFORNIA 

 

LETRINH HOANG, D.O., PHYSICIANS 

FOR INFORMED CONSENT, a not-for profit 

organization, and CHILDREN’S HEALTH 

DEFENSE, CALIFORNIA CHAPTER, a non-

profit children’s health organization  

 

   Plaintiffs, 

v. 

ROB BONTA, in his official capacity as 

Attorney General of California and, 

ERIKA CALDERON, in her official capacity 

as Executive Officer of the Osteopathic 

Medical Board of California (“OMBC”),  

 

   Defendants. 

 Case No: 2:22-cv-02147-DAD-AC  
 
 
DECLARATION OF LETRINH 
HOANG, D.O. 
 
Date: January 17, 2023 

Time: 1:30 PM 

Courtroom: 5, 14th floor (via Zoom)  

Judge: Hon: Dale A. Drozd 

 
Action Commenced: December 1, 2022 

 LeTrinh Hoang, D.O. declares as follows:  

1.  I am over the age of 18, and I have personal knowledge of the facts set forth 

herein.  I am a plaintiff in this case, and I submit this declaration under penalty of perjury in 

support of our motion for a preliminary injunction. If called to testify, I would truthfully testify 
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as follows: 

2. I am a pediatric osteopathic physician. I have been licensed by the Osteopathic 

Medical Board of California for more than twenty-five years. I treat children and see adults for 

osteopathic muscular treatments. My practice includes advising patients (and their families) 

about the risk versus benefits of the Covid vaccine and boosters based on the patient’s medical 

condition and other circumstances such as age and general health status. My patients also solicit 

my advice regarding treatments for Covid-19, including the use of FDA approved on-label 

(Paxlovid), as well as off-label drugs like Ivermectin and HCQ.  

3. Oftentimes, my discussions with patients and their families involve my 

summarizing recent studies from the U.S. and abroad. Many of these studies are not consistent 

with the U.S. “scientific consensus” or at least the public health authorities’ pronouncements.  

However, these studies are consistent the public health recommendations in states like Florida 

and other countries –many of which have achieved far better outcomes in the prevention of 

Covid 19 deaths or reduction Covid 19 serious illnesses.  

4. One of the things many patients want to discuss is the current vaccine booster and 

whether they should take it. In addition to advising patients that the booster has been authorized 

for use by the FDA, I advise patients that it has only been tested in less than a dozen mice, 2. 

The data supporting the use of booster was not reviewed by the FDA’s scientific vaccine 

advisory committee and that Paul Offit M.D., a prominent committee member, does not 

recommend that children take the booster.  

5. I have reviewed AB 2098 and I cannot tell from the law whether providing these 

facts to patients is “Covid misinformation.”  I discuss with them the risk factors of taking and 

not taking the booster based on my review of the medical literature. 

6. I also routinely discuss vaccine safety with my male patients between the ages of 

17 and 39, and give them accurate information about the well documented increase risk of 

cardiomyopathy and other cardiac serious adverse events of the mRNA shots to them.   

7.  Of course, I advise these patients that the mRNA Covid vaccines are fully 

approved by the FDA and that as such, they are considered by the contemporary scientific 
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consensus to be safe and effective, and the risk of serious side effects (including the above 

cardiac side effects) are small. 

8. In addition, in my view, in order to provide patients with complete information, I 

think it is necessary for physicians to consider studies from around the world which reflect a 

different “scientific consensus” than what is the case in the United States. In addition, there is 

an enormous difference between vaccine rates in countries which provides important 

information to patients.  

9. I have reviewed the Declaration of Sanjay Verma, M.D. and I am familiar with 

most of the scientific references referred to in it. In general, that is the kind of evidence-based 

information I would like the option of presenting to my patients. 

10. However once Section 2270 takes effect, I cannot tell from the law if I can do so 

without risking being investigated for Covid misinformation. Although what I am saying is true 

and accurate, some of content may not be consistent with the “contemporary scientific 

consensus” and it might not be in accordance the Osteopathic Board’s view of the standard of 

care. I am unaware of any guidance provided by my Board on these issues.  

11. I feel as though it would be a risk to my license to provide this kind of arguably 

non-US scientific consensus-based information to patients. 

12.  To put it simply, to me and many other osteopathic physicians, the new law is 

unclear as to what I can and cannot tell to patients. Specifically, are physicians allowed to 

present any truthful, factually accurate information from the scientific literature which 

challenges the public health narrative that vaccine is safe and effective for everyone, and that 

side effects are so rare as to be of no concern to anyone contemplating the initial vaccine or 

boosters.   

13. I have the same issues regarding patients who seek out information or advice 

from me about the off-label Covid treatments. Am I required to only relate the FDA’s position 

(and the FDA has recently been revising its position on these drugs, and it is now at most just a 

recommendation against them.)  Am I permitted to discuss the many published scientific studies 

supporting their use, so long as I advise patients that these studies do not represent the 
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consensus opinion of the FDA and the mainstream scientific community? And then can I let the 

patient (or parent) decide? Or do I have to limit my discussions to what the FDA says and 

disregard the many published studies showing a benefit.    

14. I have seen up close what happens to physicians who are investigated by the 

California medical boards. It is a very stressful and expensive process, and it is something that I 

would like to avoid. I know many physicians who feel the same way I do. Some will self-censor 

and simply refuse to give any advice to their patients about Covid vaccines and treatments. 

Others will risk board investigation and discipline despite the risk and lack of clarity in the law.  

15. However, my intention and plan is to provide what I know to be true and accurate 

information about the Covid vaccines and Covid treatments regardless of whether this accurate 

information is inconsistent with the contemporary scientific consensus and/or a future 

determination by my board that relaying accurate information to my patients can be a violation 

of the standard of care under the new law.  

16. For the Court’s information, as far as I know, there is no such thing as a Covid 

treatment which consists solely of a physician’s speech.  

17. Finally, I have reviewed the factual information about me in the Complaint and it 

is true and correct.  

  

December 5, 2022 

_________________  

Le Trinh Hoang, D.O.  
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RICHARD JAFFE, ESQ. 
State Bar No. 289362 
428 J Street, 4th Floor 
Sacramento, California 95814 
Tel: 916-492-6038 
Fax: 713-626-9420 
Email: rickjaffeesquire@gmail.com  

ROBERT F. KENNEDY JR., ESQ. 
MARY HOLLAND, ESQ. 
(Subject to pro hac vice admission) 
Children’s Health Defense 
752 Franklin Ave., Suite 511  
Franklin Lakes, NJ 07417 
Telephone: (202) 854-1310  
mary.holland@childrenshealthdefense.org 

Attorneys for Plaintiffs 

UNITED STATES DISTRICT COURT 

EASTERN DISTRICT OF CALIFORNIA 

LE TRINH HOANG, D.O., PHYSICIANS 
FOR INFORMED CONSENT, a not-for-profit 
organization, and CHILDREN’S HEALTH 
DEFENSE, CALIFORNIA CHAPTER, a 
California Nonprofit Corporation 

Plaintiffs, 

v. 

ROB BONTA, in his official capacity as 
Attorney General of California and, 
ERIKA CALDERON, in her official capacity 
as Executive Officer of the Osteopathic 
Medical Board of California (“OMBC”),  

Defendants. 

Case No: 2:22-cv-02147DADAC 

DECLARATION OF SHIRA 
MILLER, M.D. IN SUPPORT OF 
PLAINTIFFS’ MOTION FOR 
PRELIMINARY INJUNCTION 

Date: January 17, 2023 
Time: 1:30 PM 
Courtroom: 5, 14th floor (via Zoom) 
Judge: Hon: Dale A. Drozd 

Action Commenced: December 1, 2022 

SHIRA MILLER, M.D. declares as follows: 

1. I am over the age of 18, and I have personal knowledge of the facts set forth

herein.  I am the Founder and President of Physicians for Informed Consent (“PIC”) which is a 
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Plaintiff in this case. I submit this declaration under penalty of perjury in support of our motion 

for a preliminary injunction. If called to testify, I would truthfully testify as follows: 

2. First, I have reviewed the factual allegations in the Complaint concerning PIC,

and I can attest that the information is true and correct. 

3. PIC is a 501(c)(3) nonprofit educational organization whose mission is, among

other things, to deliver data on infectious diseases and vaccines, and unite doctors, scientists, 

healthcare professionals, attorneys, and families who support voluntary vaccination. The vision 

of PIC is that doctors and the public are able to evaluate the data on infectious diseases and 

vaccines objectively, and voluntarily engage in informed decision-making about vaccination. 

4. PIC produces educational materials on infectious diseases and vaccines, with a

focus on science and statistics. During the pandemic, PIC has produced COVID-19 Disease 

Information Statements (DIS) and COVID-19 Vaccine Risk Statements (VRS) and public 

service announcements, which contain data collated from peer-reviewed published medical 

literature from the U.S. and around the world but may or may not be contrary to the 

“contemporary scientific consensus” in California at a particular moment. It is not clear if under 

AB 2098 it will be illegal for physicians in California to distribute PIC’s educational documents 

regarding COVID-19 to their patients. 

5. Assembly Bill 2098, due to its lack of clarity and censorship of physician speech,

has alienated and outraged physicians in our group and already some PIC physicians have 

moved out of state, or are thinking about moving out of state if the law goes into effect. 

6. As president of PIC, I am privy to both confidential and public communications

to the organization from the general public, from inquiries through our website and social 

media to inquiries at our events.  I am also privy to communications with our physicians, both 

individually and in our confidential and private web forum. There is no question in my mind 

based on these conversations that AB 2098 will cause a chilling effect on some physicians, 

while other physicians will continue to educate their patients and express their medical 

opinion—even if they have to move and obtain a medical license in another state. 

Additionally, PIC has received threats that its doctors will lose their medical licenses 
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unless we remove our COVID-19 educational documents from the PIC website, as it is 
presumed that our doctors will be discussing the documents with their patients. Although 

the names of nearly all of our physician members are confidential, information about our 

leadership and founding members is public. 

7. For the Court’s information, as far as I know, there is no such thing as a Covid 

treatment which consists solely of a physician’s speech. 

8. Notably, there is an inadvertent conflation in paragraph 73 of the Complaint 

that I would like to clarify. The risk to young males of a cardiac adverse event due to mRNA 

vaccination (such as the Pfizer vaccine) is different than the risk to young females of a 

clotting adverse event due to the adenovirus vector vaccine by Janssen (Johnson & Johnson). 

As the CDC stated: “On April 13, 2021, CDC and FDA recommended a pause in the use of 

Janssen COVID-19 vaccine after reports of thrombosis with thrombocytopenia syndrome 

(TTS), a rare condition characterized by low platelets and thrombosis, including at unusual 

sites such as the cerebral venous sinus (cerebral venous sinus thrombosis [CVST]), after 

receipt of the vaccine.* ACIP rapidly convened two emergency meetings to review reported 

cases of TTS, and 10 days after the pause commenced, ACIP reaffirmed its interim 

recommendation for use of the Janssen COVID-19 vaccine in persons aged ≥18 years, but 

included a warning regarding rare clotting events after vaccination, primarily among women 

aged 18–49 years (3).” https://www.cdc.gov/mmwr/volumes/71/wr/mm7103a4.htm. See also 

the declaration of Sanjay Verma, M.D., page 7, section III ("The Safety of COVID-19 

Vaccines"), in support of preliminary injunction. 

December 6, 2022 

_________________ 

Shira Miller, M.D.  
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RICHARD JAFFE, ESQ. 

State Bar No. 289362 

428 J Street, 4th Floor 

Sacramento, California 95814 

Tel: 916-492-6038 

Fax: 713-626-9420 

Email: rickjaffeesquire@gmail.com   

 

ROBERT F. KENNEDY JR., ESQ. 

MARY HOLLAND, ESQ. 

(Subject to pro hac vice admission) 

Children’s Health Defense 

752 Franklin Ave., Suite 511  

Franklin Lakes, NJ 07417 

Telephone: (202) 854-1310  

mary.holland@childrenshealthdefense.org 

 

Attorneys for Plaintiffs  
 

UNITED STATES DISTRICT COURT 

EASTERN DISTRICT OF CALIFORNIA 

 

LETRINH HOANG, D.O., PHYSICIANS 

FOR INFORMED CONSENT, a not-for-profit 

organization, and CHILDREN’S HEALTH 

DEFENSE, CALIFORNIA CHAPTER, a 

California Nonprofit Corporation,  

 

   Plaintiffs, 

v. 

ROB BONTA, in his official capacity as 

Attorney General of California and, 

ERIKA CALDERON, in her official capacity 

as Executive Officer of the Osteopathic 

Medical Board of California (“OMBC”),  

 

   Defendants. 

 

 Case No: 2:22-cv-02147-DAD-AC 

DECLARATION OF DEBBIE 
HOBEL IN SUPPORT 
PLAINTIFFS’ MOTION FOR 
PRELIMINARY INJUNCTION 
 
 
Date: January 17, 2023 

Time: 1:30 PM 

Courtroom: 5, 14th floor (via Zoom)  

Judge: Hon: Dale A. Drozd 

 
Action Commenced: December 1, 2022 
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I, Debbie Hobel, declare as follows: 

1. My family currently lives in Ventura County. My son M.H. is a 16-year-old who 

attends school in Oxnard Union High School District. He is in his junior year. 

2. We are former patients of Dr. Hoang and would gladly make an appointment to 

see her again to discuss Covid-19. We currently see an Osteopath in our County who is very 

conventional in his advice and recommendations – he is recommending the Covid-19 boosters, 

but we want a second opinion from Dr. Hoang. We like our local osteopath a lot (he has a 

good rapport with my son), but we do want a second opinion. 

3. In our family we are not against Covid-19 vaccination. Each member of our 

family received Covid-19 vaccinations last year. We are pro informed consent, and I am a 

health freedom member of the group Physicians for Informed Consent. M.H. received two 

doses of the Pfizer vaccine. However, after my husband received a Covid-19 vaccine in 

October 2021, he immediately suffered a sore arm, which then became inflammation 

throughout his arm and hand. He is a musician so he had to stop playing piano professionally 

for a while because the adverse reaction has been so bad. He needs to wear splints on his 

fingers every day.  It has been over one year and his fingers still do not function properly.  He 

can now play some piano again but with diminished capacity.  It’s been really difficult for us. 

4. M.H. has had intermittent breathing problems that have been difficult to 

diagnose and treat.  Our osteopath sent us to a specialist (pediatric pulmonologist), who 

suggested it could be stress-related but he didn’t know.  

5. I am filing this declaration because I want Dr. Hoang to be free to speak 

candidly with me about her recommendations and how she may see things differently than our 

local osteopath. In the past, we found Dr. Hoang to be knowledgeable and we trust her. At this 

point the only thing that stands in the way for us is AB 2098. We’re anticipating multiple 

appointments with Dr. Hoang and our local osteopath and we don’t want AB 2098 interfering 

with our first opinion (local osteopath) or second opinion (Dr. Hoang).   

6. I think our local osteopath is only telling me the CDC's recommendations, so I 

feel his advice is incomplete for the kind of informed consent that I’m looking for. I fear he 
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might just tell us to take the boosters for fear of board investigation. Either way, it seems like 

AB 2098 is already stressing out my relationships with doctors. For example, how can I be 

sure that our osteopath will put my family’s health interests above his personal interests so he 

can stay out of trouble with the board? It's not an unrealistic concern on his part. I sympathize 

with his situation, and Dr. Hoang’s. 

7. My plan at this point is just to wait to make future medical appointments on 

Covid-19 vaccines with our osteopath and Dr. Hoang until I know whether AB 2098 is 

considered unconstitutional in court. If the law is constitutional, I figure there is really no point 

in me going to Dr. Hoang for a second opinion because I would just get her in trouble asking 

her for candid advice. I suppose one option would be to travel out of State for a second 

opinion, but that just seems outrageous. I am hoping a court can fix this for families like mine.  

I declare under penalty of perjury that the above information is true and correct. 

Signed this 1st day of December 2022, in Oxnard, California. 

 

                                                                                  

 

      

                                                                   Debbie Hobel 
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COKER-ROBERTSON IN 
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MOTION FOR PRELIMINARY 
INJUNCTION 

 

Date: January 17, 2023 

Time: 1:30 PM 

Courtroom: 5, 14th floor (via Zoom)  

Judge: Hon. Dale A. Drozd 

 

Action Commenced: December 1, 2022 

 

Action Commenced: December 1, 2022 

UNITED STATES DISTRICT COURT 

EASTERN DISTRICT OF CALIFORNIA 

LETRINH HOANG, D.O., PHYSICIANS 

FOR INFORMED CONSENT, a not-for profit 

organization, and CHILDREN’S HEALTH 

DEFENSE, CALIFORNIA CHAPTER, a 

California Nonprofit Corporation, 

Plaintiffs, 

v .  

ROB BONTA, in his official capacity as 

Attorney General of California and, ERIKA 

CALDERON, in her official capacity as 

Executive Officer of the Osteopathic Medical 

Board of California (“OMBC”), 

Defendants. 
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1. I, Jamie Coker-Robertson, am the mother of a 14-year-old child (SS). I am 

making this declaration from my personal experience. SS has been a patient of Dr. Hoang her 

whole life, since birth.  SS is healthy and unvaccinated for Covid-19.  

2. SS has a routine medical appointment with Dr. Hoang in February 2023, where I 

know we’ll discuss Covid-19 and vaccination because of the pandemic. I will be present 

during the appointment, and I have lots of questions for Dr. Hoang, some of which are detailed 

because I want to get her honest opinion on scientific developments, such as risk of 

myocarditis.    

3. Dr. Hoang advised us that she is a plaintiff in this case, and that she has a plan to 

provide our family with independent advice and treatment from her integrative medicine 

perspective, but also she will let us know conventional information from the CDC.   

4. In preparation for the appointment, Dr. Hoang shared with me two declarations 

in support of a motion for preliminary injunction in this case: her own declaration and the 

declaration of Sanjay Verma, MD.  

5. I want to be assured that my daughter’s appointment in February (and any future 

appointment) is free from undue influence by the osteopathic medical board. As long as 

AB2098 is a law in California, I will never be able to trust that my physician patient 

relationship is truly sacrosanct. I feel violated by AB2098.  

6. AB2098 forces me into a predicament regardless of the outcome of our 

appointment, meaning that in February either (1) Dr. Hoang will violate AB2098 by providing 

me candid information outside “contemporary scientific consensus” exactly like the 

preliminary injunction declarations say will happen, or (2) Dr. Hoang will self-censor herself 

to my family’s detriment.  

7. But as long as AB2098 is the law, how am I really supposed to know there is no 

self-censorship? AB2098 is an outrageous intrusion to our doctor-patient relationship.  

8. I have asked Dr. Hoang to file this declaration in court in the hopes that AB2098 

can be enjoined before I'm forced into this predicament at our next doctor appointment. 

I declare under penalty of perjury that the above information is true and correct. 
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UNITED STATES DISTRICT COURT 

EASTERN DISTRICT OF CALIFORNIA 

 

LETRINH HOANG, D.O., PHYSICIANS FOR 

INFORMED CONSENT, a not-for profit 

organization, and CHILDREN’S HEALTH 

DEFENSE, CALIFORNIA CHAPTER, a 

California Nonprofit Corporation,  

 

   Plaintiffs, 

v. 

ROB BONTA, in his official capacity as Attorney 

General of California and, 

ERIKA CALDERON, in her official capacity as 

Executive Officer of the Osteopathic Medical 

Board of California (“OMBC”),  

 

   Defendants. 

 

 
 
Case No.  2:22-cv-02147-DAD-AC  

 
 
DECLARATION OF SHANNEN 
POUSADA IN SUPPORT OF 
PLAINTIFFS’ MOTION FOR 
PRELIMINARY INJUNCTION 
 
Date: January 17, 2023 

Time: 1:30 PM 

Courtroom: 5, 14th floor (via Zoom)  

Judge: Hon: Dale A. Drozd 

 
Action Commenced: December 1, 2022 

 

I, Shannen Pousada, declare as follows: 

1. I am a Licensed Vocational Nurse in California, and I am providing this declaration 

from my personal experience.  
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2. I work per diem work locations for Kaiser Permanente in Walnut Creek, California. I 

have worked for Kaiser for 29 years. 

3. Throughout the pandemic, Kaiser has required COVID-19 vaccination for employees. 

So I was COVID-19 vaccinated on 9/10/21.   

4. Ten days after my 9/10/21 COVID-19 vaccination, I suffered a heart attack. Before the 

COVID-19 vaccination I was in excellent health.  As I will explain below, my physicians concluded 

that other than my COVID-19 vaccination, there was no reasonable explanation for my heart attack.  I 

was (at the time) 50-years old and had no history (and no family history) of heart problems before 

COVID-19 vaccination. The admitting hospital also reported my case to VAERS, as a likely vaccine 

related injury.  

5. After you suffer a heart attack following a COVID-19 vaccination, you go through 

many physician appointments. You see specialists, many tests. It's a laborious process involving lots 

of physician-patient interaction. 

6. During my physician appointments, Kaiser physicians repeatedly told me that it was 

wrong (misinformation) that the COVID-19 vaccine could cause my heart attack. Accordingly, my 

physicians gave me lots of tests in their hopes of finding something else wrong with me (so they could 

ascribe the heart attack to something other than my COVID-19 vaccine). Every test showed I was 

otherwise healthy, save for this one heart attack 10-days post vaccination. Eventually my physicians 

were forced to admit the misinformation - the COVID-19 vaccination was the likely cause of my heart 

attack. The State of California, by contrast, never examined me but summarily disagreed with my 

physicians’ conclusion that the COVID-19 vaccine caused my heart attack (primarily because the 

cardiologist could not find like cases to compare, as I personally observed doctors censoring vaccine 

injury for fear of being labeled misinformation spreaders). Apparently, the State of California 

considers my health experience to be misinformation.   

7. If this had happened to me after AB 2098, during the months’ long process of 

appointments and tests and legal paperwork, it would have been impossible for me to receive a 

diagnosis and for my employment claims to be processed. And I had major issues finding a physician 
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to sign my exemption, as I was in true fear of being vaccinated again for COVID-19.  No physician in 

California would sign.   

8. My experience shows how AB 2098 will interfere with more than just garden-variety 

patient appointments. AB 2098 disrupts legal processes such as workers’ compensation claims. 

Indeed, as a registered nurse, I observe many medico-legal issues where physicians must be free to 

discuss COVID-19, such as medical exemptions required for employment (which is a form of 

disability accommodation).  

9. My experience also shows the legal predicament caused by AB 2098, even before it has 

become law, in the employment law context. Kaiser is both my employer and my healthcare provider. 

They originally tried to deny my COVID-19 vaccine likely caused my heart attack, but ultimately a 

Kaiser MD admitted it. If AB 2098 had been the law, they would have been prohibited from engaging 

in multiple legal processes: such as disability accommodation and legal claims processing. It is 

obvious the conflicts of interest that are exacerbated by AB 2098 as my employer mandates a vaccine 

they are not free to discuss, and then treats a vaccine injury they are not free to discuss, and then 

processes employment claims they are not free to discuss. If AB 2098 is upheld, it will deny 

procedural due process for employees/patients like me. 

10. I am a member of the group Physicians for Informed Consent. I am providing this 

declaration because I think it’s the right thing to do. I never asked Kaiser for any money for my 

vaccine injury. I just wanted them to continue covering my health insurance for my heart injury, which 

I think is reasonable.  As long as AB 2098 is the law, I don’t know what to expect with my legal 

claims process in the future, and because the vaccine is live in my system, I could have another heart 

attack at any time. It’s very scary, and unfair. 

11. My experience shows that even before AB 2098, my Kaiser physicians were unwilling 

to participate in reporting negative information about the COVID-19 vaccine. That they originally 

denied the obvious causation of my heart attack is emblematic of how negative information is 

suppressed for fear of increasing vaccine hesitancy. While there is a possibility my medical and legal 

situation can improve in 2023, if AB 2098 is deemed constitutional, that possibility is significantly 

diminished for me. And it would be even worse for people suffering COVID-19 vaccine injury in 2023 
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and beyond, because their physicians will not be willing to document their observation of so-called 

“misinformation” necessary to resolution of legal claims.   

I declare under penalty of perjury that the above information is true and correct. 

Signed this 5TH day of December 2022. 
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UNITED STATES DISTRICT COURT 

EASTERN DISTRICT OF CALIFORNIA 

 
LETRINH HOANG, D.O., PHYSICIANS FOR 
INFORMED CONSENT, a not-for profit 
organization, and CHILDREN’S HEALTH 
DEFENSE, CALIFORNIA CHAPTER, a 
California Nonprofit Corporation 
 
   Plaintiffs, 

v. 

ROB BONTA, in his official capacity as Attorney 
General of California, and 
ERIKA CALDERON, in her official capacity as 
Executive Officer of the Osteopathic Medical 
Board of California (“OMBC”) 
 
   Defendants. 
 

Case No:  

 
 
COMPLAINT FOR DECLARATORY 

AND INJUNCTIVE RELIEF 

 

COME NOW Plaintiffs LETRINH HOANG, D.O., PHYSICIANS FOR INFORMED 

CONSENT (“PIC”), and CHILDREN’S HEALTH DEFENSE, CALIFORNIA CHAPTER 

(“CHD-CA”) by their attorneys, and hereby allege against the Defendants as follows: 
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JURISDICTION AND VENUE 

1. This is a 42 U.S.C. Section 1983 civil rights action for which this Court has jurisdiction 

under 28 U.S.C. Section 1331. This Court has authority to grant the requested injunctive relief under 28 

U.S.C. Section 1343; the requested declaratory relief under 28 U.S.C. Sections 2201 and 2202, 

supplemental jurisdiction over the state Constitutional Third Claim for declaratory and injunctive relief 

under 28 U.S.C. Section 1367, and costs and attorneys’ fees under 42 U.S.C. Section 1988 (b). 

2. Venue is proper in the federal Eastern District of California pursuant to 28 U.S.C. 

Section 1391 (b). Defendant ROB BONTA, the California Attorney General has his principal office in 

this District as does ERIKA CALDERON, Executive Officer of the Osteopathic Medical Board of 

California (“OMBC,” the “Board” or the “Osteopathic Board”), and as such enforcement of the 

challenged statute will primarily take place in this district. 

INTRODUCTION 

3. This is a pre-enforcement First and Fifth Amendment challenge to the recently passed 

California bill AB 2098, which adds Section 2270 to the Business & Professional Code.  The new law 

goes into effect on January 1, 2023.1   

 

1 Bus. & Prof. Code Section 2270 provides in relevant part:  

 
“(a) It shall constitute unprofessional conduct for a physician and surgeon to disseminate 
misinformation or disinformation related to COVID-19, including false or misleading 
information regarding the nature and risks of the virus, its prevention and treatment; and 
the development, safety, and effectiveness of COVID-19 vaccines. 
 
(b) For purposes of this section, the following definitions shall apply: 
 
(1) “Board” means the Medical Board of California or the Osteopathic Medical Board of 
California, as applicable. 
 
(2) “Disinformation” means misinformation that the licensee deliberately disseminated 
with malicious intent or an intent to mislead. 
 
(3) “Disseminate” means the conveyance of information from the licensee to a patient 
under the licensee’s care in the form of treatment* or advice. 
 
(4) “Misinformation” means false information that is contradicted by contemporary 
scientific consensus contrary to the standard of care. 
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4.  Section 2270 will make it a Board disciplinable offense for osteopathic physicians to 

convey information to patients which is deemed to be “Covid misinformation,” defined as “false 

information that is contradicted by contemporary scientific consensus contrary to the standard of care”. 

5. Because the law targets the speech by health care professionals on specific content 

(Covid-19) and only a specific point of view – that which is contrary to “contemporary scientific 

consensus” and the “standard of care” – the statute should be subject to the strictest scrutiny. However, 

Section 2270 fails under either level of heightened scrutiny (strict or intermediate) because it stops 

physicians from providing the latest accurate information to patients which may not be consistent with 

what, on any particular day, public health officials proclaim to be the “contemporary scientific 

consensus.”  The new law is not the least restrictive means, the means are not “narrowly tailored,” nor 

are they a “reasonable fit.” The Legislative History demonstrates compliance with none of these means 

tests, which in and of itself proves sufficient likelihood of success for the accompanying preliminary 

injunction motion.   

6. California has no legitimate interest in preventing patients from receiving truthful and 

accurate information just because the information is not consistent with public health authorities’ 

pronouncements about the “contemporary scientific consensus,” or because the Board might at some 

distant future date determine in an administrative proceeding that the information conveyed is not 

within the “standard of care.”  And the Board has no right to declare information false just because it is 

against the scientific consensus and the “standard of care.” 

7. The Supreme Court has rejected the notion that the First Amendment free speech rights 

of professionals are entitled to lesser protection than non-professionals just because the state licenses 

professionals. The Supreme Court has quite forcefully pushed back on the government’s attempt to 

control what physicians tell patients, likening such efforts to what was done in the Soviet Union, 

 
(5) “Physician and surgeon” means a person licensed by the Medical Board of California 
or the Osteopathic Medical Board of California under Chapter 5 (commencing with 
Section 2000).”  

AB 2098 California Legislative Information, Bill Text, 

https://leginfo.legislature.ca.gov/faces/billTextClient.xhtml?bill_id=202120220AB2098 

* Plaintiffs submit that there is no such thing as speech or information which is Covid treatment.   

Case 2:22-cv-02147-DAD-AC   Document 1   Filed 12/01/22   Page 3 of 20

Case: 23-55069, 02/15/2023, ID: 12653377, DktEntry: 30-2, Page 115 of 406
(137 of 428)



 

4 

COMPLAINT  

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Communist China and under the Nazis. Nat'l Inst. of Family & Life Advocates v. Becerra, 138 S. Ct. 

2361, 2374-2375 (2018) (“NIFLA”) (quoted in full in the Conclusion at pages 18-19 infra.)  

8. Plaintiffs also maintain that patients have a First Amendment right to receive 

information even if it is not within the “contemporary scientific consensus” and the “standard of care” 

as determined by the Osteopathic Board, because it is constitutionally impermissible for the 

government to restrict access to information merely because the government does not agree with a 

viewpoint or thinks it is against the “contemporary scientific consensus.”   

9. Plaintiffs also maintain that the statute is unconstitutionally vague under the heightened 

specificity requirement of the Fifth Amendment Due Process clause for the reasons set out in the 

Second Claim for Relief.  

10. Finally, this suit also asserts a state constitutional claim that patients have a right to 

receive and physicians have the right to provide or prescribe any FDA approved treatment off-label 

under the California right of privacy,2 and this privacy right supersedes the Board’s right to sanction 

osteopathic physicians who advise, recommend and even prescribe FDA approved but off-label 

prescription drugs like Ivermectin and Hydroxychloroquine (“HCQ”).  (See the Third Claim for Relief.)   

THE PLAINTIFFS AND THEIR STANDING  

11. Plaintiff LeTrinh Hoang, is a pediatric osteopathic physician. Dr. Hoang has an office in 

Los Angeles County. She had been licensed by the Board for more than twenty-five years and treats 

children and sees adults for osteopathic muscular treatments.  

12. Her practice includes advising her patients (and their families) about the risk versus 

benefits of Covid vaccines and boosters, based on the patient’s age, health status, and co-morbidities. 

The level of detail or granularity of the information she conveys to patients depends on the patient (or 

the family member in the case of young children) and can range from just the broad strokes to 

discussion of the latest literature on vaccines and the reported deficits in the science behind FDA 

approved or Emergency Use Authorization (“EUA”) drugs.   

 
2 Off label use of FDA approved drugs is “common” as a lawful daily practice among physicians in the 
United States, where up to one-fifth of all drugs are prescribed off-label. See Radley, D, et al. (2006). 
Off-label prescribing among office-based physicians. Arch Intern Med. 2006 May 8;166(9):1021-6.  
https://pubmed.ncbi.nlm.nih.gov/16682577/  
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13. Of course, all of her patients are informed of the exact FDA status of the vaccine or drug 

(in the case of Covid treatment drugs) and the government’s recommendation. In the case of the current 

Pfizer booster, for example, a patient wanting specifics about the booster might be cautioned that the 

data submitted to obtain Emergency Use Authorization were not reviewed by the FDA’s outside 

vaccine advisory committee, and that one of the panel’s leading members, Dr. Paul Offit, does not 

recommend the booster for children because of the lack of adequate scientific evidence. It might even 

include reference to and, in some cases, discussion of the actual data Pfizer submitted to the FDA to 

support its EUA.3 Under Section 2270, however, she is unclear whether she is permitted to related this 

information to her patients.     

14. Dr. Hoang would like to provide information to her male patients between ages 17-39 of 

the increased risks of cardiomyopathy and other cardiac serious adverse events of the mRNA shots to 

this patient subset. This information is evidence based and widely reported in the medical literature.4  It 

 
3 The evidence submitted to the FDA for EUA consisted of a study of 8 mice that received the actual 
new booster, clinical and pre-clinical data from the prior booster, and clinical data from Pfizer’s 
original mRNA vaccine. Pfizer’s slide presentation to the FDA in support of EUA is reproduced on 
Pfizer’s website, and is available to patients desiring to see it. Here is the Pfizer presentation. 
https://www.fda.gov/media/159496/download. Recently, Pfizer released some early data from clinical 
trials of the booster which showed increased titers to the variant after one week, but there was no 
correlation to any clinical benefit. These new data highlight the problem of trying to extrapolate a 
scientific consensus from fast moving events and having physicians trying to figure out what they can 
say about the safety and efficacy of the booster. A patient wishing a very detailed explanation would 
be provided this new information, limited though it may be. The discussion would also include that flu 
vaccines can be released before there is human data available. But it depends on Dr. Hoang’s 
judgment about the level of detail she thinks the patient wants or can absorb.   

4Here are just a few examples:  

· Oster et al. performed an investigation, Myocarditis Cases Reported After mRNA-Based 
COVID-19 Vaccination in the US From December 2020 to August 2021 that found the risk 
of myocarditis after receiving mRNA-based COVID-19 vaccines was increased across 
multiple age and sex strata and was highest after the second vaccination dose in adolescent 
males and young men. 

· A study by Lai et al., Myocarditis after COVID-19 Vaccination with a Messenger RNA 
Vaccine and an Inactivated Virus Vaccine, showed a 13.8-fold increased risk of 
myocarditis in adolescents receiving the Pfizer mRNA vaccine compared to unvaccinated 
adolescents. 

· Similarly, Massari et al. found the Moderna vaccine has shown a 12 times greater risk of 
myocarditis in 12 to 39-year-old males in Italy after both the first and second vaccine in 
their case study, Postmarketing Active Surveillance of Myocarditis and Pericarditis 
Following Vaccination with COVID-19 mRNA Vaccines in Persons Aged 12 to 39 Years 
in Italy: A Multi-database, Self-controlled Case Series Study. 

· Here is another study from Goddard et al. showing a 14-fold increased risk of 
myocarditis/pericarditis after the second Pfizer and an 18-fold increased risk after the 
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may not be consistent with the U.S. infectious disease consensus or the standard of care, but the 

increased risk is plainly evidence based.  Here again, the level of detail would depend on physician 

judgment (and past experience) with the patient. Assuming Plaintiff Hoang provides this important 

information (in whatever the level of detail) to a patient and recommends against the vaccine for such a 

patient, Dr. Hoang believes she might be in violation of Section 2270.  

15.   Another example of the type of questions she receives from patients when they seek her 

advice is about some of the claims made by the CDC about the success of vaccine, like for example the 

CDC claim (and this claim is cited in the findings of AB 2098) that the unvaccinated are eleven times 

more likely to die than the vaccinated.  

16. Dr. Hoang may point out that, in her opinion, that statistic is misleading. Multiple 

evidence-based studies show that this statistic is misleading (i.e., old data, unstratified, inaccurate 

definition of unvaccinated) are provided in the declaration of Sanjay Verma, MD, submitted in support 

of Plaintiffs’ Preliminary Injunction motion (page 13, para. 15, to page 16 para. 55, and appendix 6, 

page 34).   

17. Dr. Hoang would like to continue to provide such truthful information and evidence-

based advice to her patients, but since this information and advice could be viewed as contrary to the 

vague and undefined “contemporary scientific consensus” which the law may view as a departure from 

the standard of care, she is reluctant to do so unless this Court stops the enforcement of the law by the 

Board, pending the outcome of this case. 

18. Plaintiff therefore will be faced with either self-censorship and thus violating what she 

thinks is required under the Hippocratic oath, or risking investigation and Board disciplinary action. 

19.  As of the date of the filing of this Complaint, Plaintiff Hoang intends to provide her 

patients with the best available information concerning the safety and efficacy of vaccines and Covid 19 

treatments, even where such information and recommendations fall within the definition of “Covid 

misinformation.”  

 
second Moderna: Risk of Myocarditis and Pericarditis Following BNT162b2 and mRNA-
1273 COVID-19 Vaccination. *This paper is co-authored by CDC scientists like Tom 
Shimabukuro and Eric Weintraub and is based on the CDC’s Vaccine Safety Datalink.  
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20. As such, she has a “concrete plan” to engage in action which violates the new law. 

Because of the vagueness of the law, she cannot determine whether providing above or similar 

information would subject her to professional discipline for she cannot predict the Defendants’ whims. 

Even if she could predict such whims, they will inevitably change with time and personas, rendering 

AB 2098 facially unconstitutional. And that is the reason she and the other Plaintiffs have filed this 

lawsuit. Her concrete plan to convey this information to her patients establishes her standing under the 

relaxed First Amendment standing requirements for this pre-enforcement challenge.  

21.  Plaintiff Physicians for Informed Consent (PIC) is a 501(c)(3) not-for-profit group 

based in California whose mission is, inter alia, to advocate for the right of physicians to provide true 

and evidence-based information to patients concerning the risks and benefits of vaccines. Many of its 

members are physicians, other health care professionals, and scientists who publish and speak about 

vaccine safety and efficacy issues. 

22.  PIC is deeply involved in identifying, collecting and analyzing the evolving worldwide 

scientific literature on vaccine safety and efficacy. It writes up summaries of these studies and 

disseminates this information to physicians, so that they can provide their patients with the best 

available information culled from the US and throughout the world.  

23. The scientific evidence collected and distributed by PIC is sometimes at odds with what 

is at any given time the view of the U.S. health authorities and what may be considered to be the U.S. 

scientific consensus. However, all such information is based on the best available worldwide evidence. 

And frequently, PIC’s written summaries have foreshadowed changes subsequently made to the so-

called “scientific consensus” (if such a thing exists on all issues relating to the pandemic).   

24. PIC also supports the rights of its members to advise and prescribe the off-label use of 

drugs such as Ivermectin and HCQ in the treatment of Covid-19. PIC provides its physician members 

with information about the dozens of studies which support the use of these drugs, and encourages its 

physician members to discuss these studies (and also the studies which do not show a benefit) with their 

patients. However, PIC’s physician members are uncertain whether providing patients with studies 

which have found a benefit would violate Section 2270. In fact, some patients ask PIC physician 

members specifically whether there are any studies which support the use of Ivermectin. Arguably, 
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responding to this question truthfully could be considered spreading Covid misinformation to the 

patient, but responding in the negative would actually be false. Some physicians respond by advising 

patients that in fact there are many such studies, but none of those studies are recognized within certain 

medical communities for many different reasons, and the only studies the FDA currently recognizes for 

purposes of standard of care are those studies which have not found a benefit. Would conveying this 

information be sanctionable under the new law? Any answer would be arbitrary and untethered to 

principle.   

25. In general, if AB 2098 becomes law, many of PIC’s osteopathic physician members are 

faced with choosing between providing accurate and complete information about the risks of the 

vaccine and the different Covid treatments, putting them at risk of Board investigation and discipline, or 

reciting the latest FDA and CDC-promulgated edict. Or they can choose to keep silent and refuse to 

answer questions about vaccines and Covid treatments. This choice is a necessary but completely 

intolerable result of the new law.   

26.  Moreover, due to the Board’s broad power to investigate physicians, many of PIC’s 

physician members are afraid of speaking out in public or even publicly support this case for fear of 

triggering a Covid misinformation investigation.  

27. PIC’s Osteopathic physician members in California who wish to disseminate 

information to their patients similar to the information which Plaintiff Hoang seeks to disseminate 

would have standing to participate in this action.  

28. PIC’s Osteopathic physicians’ rights it seeks to assert in this case are germane to and go 

to the very heart of the organization’s educational purpose “to deliver data on infectious diseases and 

vaccines”.  

29. Neither the claims asserted herein nor the relief requested require the participation of 

PIC’s individual member physicians in this lawsuit. Accordingly, PIC has associational standing to 

protect the constitutional rights of its Osteopathic physician members in California. 

30. In addition, all of the same can be said for PIC’s lay members in California who wish to 

receive the information which is or could be deemed “Covid misinformation” from Osteopathic 

physicians. Many of its lay members would like to be able to receive off-label drugs for Covid-19 if 
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they contract the virus. Therefore, PIC has associational standing to sue on behalf of its lay members in 

California on the claims for relief in this case.   

31. Plaintiff Children’s Health Defense, California Chapter (“CHD-CA”) is a 501(c)(3) non-

profit corporation whose mission is to end childhood health epidemics by working aggressively to 

eliminate harmful exposures, hold those responsible accountable, and to establish safeguards to prevent 

future harm. Its mission also includes advocating for medical freedom, bodily autonomy, and an 

individual’s right to receive the best information available based on a physician’s best judgment.  

32. CHD-CA educates and advocates concerning the negative risk-benefit profile of the 

Covid shots for healthy children, and concerns such as these have caused some of the countries which 

have had the best pandemic response outcomes to stop recommending Covid vaccination or boosters, or 

both, for healthy children (see recent recommendations of Denmark, Sweden, the UK, and the 

European Medicines Agency). 

33.  CHD-CA’s members include thousands of California parents of children who want to 

receive objective, non-coerced information from California physicians about the risk profile of the 

Covid vaccines, as well as off-label Covid treatments versus standard-of-care treatments if their 

children contract Covid.  

34. However, as indicated above, Section 2270 will have a chilling effect and will dissuade 

many physicians from providing their candid opinions, which creates a risk of self-censorship 

significantly impairing the ability of CHD-CA's parent members to receive such nonconforming 

opinions from their osteopathic physicians. An actual and justiciable controversy exists therefore 

between Plaintiffs and Defendants. 

35. Even though Section 2270 is not yet in effect, it is already having a chilling effect in that 

physicians are reluctant to speak out against the law for fear of triggering a Board investigation based 

on their public opposition to the law and disagreement with whatever the Board might mean by the 

“contemporary scientific consensus.” The chilling effect stemming from Section 2270 is thus already 

causing direct and concrete injury to CHD-CA’s members who are unable to receive from their 

osteopathic physicians’ information from independent sources within the United States and from other 

countries that have different health policies and have achieved better public health results than those 
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achieved in the U.S.   

36. CHD-CA’s members wish to have the ability to receive prescriptions for off-label drugs 

like Ivermectin and HCQ if they contract Covid. 

37. Plaintiff CHD-CA sues in its own capacity and on behalf of its constituent members who 

have been adversely affected by Defendants’ actions.  

38. CHD-CA’s members would have standing to sue in their own right. The interests which 

CHD-CA seeks to protect are germane to and go to the heart of CHD-CA’s purpose. Neither the claims 

asserted nor the relief requested requires the participation of CHD-CA’s individual members in this 

lawsuit.  

39. Upon information and belief, the Defendants have failed to disavow enforcement of 

Section 2270 against Osteopathic physicians thus supporting Plaintiffs’ standing to bring this pre-

enforcement action. 

40. As Section 2270 has not yet gone into effect, it would not be possible for there be any 

prior enforcement activity of the not-yet-in-effect law.    

THE DEFENDANTS 

41. Defendant ROB BONTA is the California Attorney General and is thus the ultimate 

decision maker in the Attorney General’s office who enforces the laws of the State of California, 

including Bus. & Prof. Code Section 2270. He is a defendant in his official capacity. 

42. Upon information and belief, the Attorney General’s office represents the Board in 

administrative actions against its licensees, including preparing the Board’s accusation against the 

licensees and acting as the Board’s prosecutor in the Board’s disciplinary actions against its licensees. 

Accordingly, Defendant Bonta has the authority to stop the Attorney General’s office from preparing 

and filing accusations against the Board’s licensees, if this Court grants the relief requested. 

43. Defendant ERIKA CALDERON is the executive officer of the Osteopathic Medical 

Board of California, and she is a defendant in this case in her official capacity for the requested 

declaratory and injunctive relief.  

44. Upon information and belief, Defendant CALDERON is the final decision-maker on the 

Board’s decision to investigate physicians for violations Section 2270, or at least she supervises the 
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subordinate Board employee(s) who make such decisions.  

45. Upon information and belief, Defendant CALDERON has the authority to implement a 

preliminary and permanent injunction stopping the Board from investigating and filing charges against 

an osteopathic physician for an alleged violation of Section 2270 after its effective date. 

CLAIMS FOR RELIEF 

FIRST CLAIM FOR RELIEF 

 

42 U.S.C. SECTION 1983 VIOLATION OF THE FREE SPEECH CLAUSE OF 

THE FIRST AMENDMENT OF THE UNITED STATES CONSTITUTION 

ASSERTED AGAINST DEFENDANTS 

46. Plaintiffs repeat and reallege the allegations set forth above.  

47. The First Amendment provides in relevant part: "Congress shall make no law... 

abridging the freedom of speech." The First Amendment applies to actions by state agencies such as the 

Board via the Fourteenth Amendment.   

48. Plaintiff Hoang and PIC’s osteopathic physicians have the right of free speech, including 

the right to freely communicate information to their patients even if the government does not agree with 

the information conveyed.  

49. Furthermore, the patients of Plaintiff Hoang, PIC’s osteopathic physicians (and non-

physician members) and CHD-CA’s members have the right to receive such information and engage in 

a genuine free speech dialogue, even if the government does not agree with the information or message 

conveyed by these physicians. 

50. The information and opinions, i.e., the speech which Plaintiff and PIC’s physicians want 

to convey to their patients, is not accompanied by any separate professional conduct to which the 

speech is “incidental.” (Examples of such speech are listed in the Second Claim at page 15, para. 67 

through page 16, para. 73).    

51. Furthermore, Section 2270 is both content and viewpoint restrictive. Accordingly, the 

constitutionality of the law should be judged by strict scrutiny and is presumptively unconstitutional, 

notwithstanding that it is speech by a health care professional directed towards a patient.  

52. The state has no compelling interest to hide or shield Plaintiff organizations’ members 

(or the public in general) from information about other countries’ responses to the pandemic, or any of 
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the specific information set out in this Complaint, or any of the information contained in the 

Declaration of Sanjay Verma, M.D. which accompanies Plaintiffs’ Motion for a Preliminary Injunction 

and incorporated herein.   

53. There are many less restrictive measures the state could implement which would have a 

more direct impact supporting the public health edicts, including public service announcements by 

academic physicians who support the mainstream Covid narrative, influential endorsements and other 

measures geared directly to influence the public. The existence of these less restrictive measures 

eliminates a finding that AB 2098 is the least restrictive means possible.  The less restrictive measures 

are also subject to public accountability in the free marketplace of ideas, where information can be 

freely debated. 

54. AB 2098 even fails to satisfy intermediate scrutiny, which requires that Defendants 

prove to this Court that in formulating the law, the lawmakers have “drawn reasonable inferences based 

on substantial evidence.” Peruta v. Cnty. of San Diego, 824 F.3d 919, 957 (9th Cir. 2016). Upon 

information and belief, neither the bill nor the legislative history contains any evidence that California 

osteopathic physicians have caused any harm to their patients by virtue of what they tell their patients 

about Covid-19 vaccines or treatments.  

55. Upon information and belief, there is no actual evidence in the legislative history of AB 

2098 that California osteopathic physicians have caused or contributed to any increase in Covid 

infections, transmissions, hospitalizations or deaths.  

56. Upon information and belief, the findings contained in the bill regarding Covid 

misinformation are broad declarations and reflect the lack of evidentiary support in the legislative 

record that California osteopaths are harming their patients by the information being provided to them.  

57. Upon information and belief, the legislative history of AB 2098 contains nothing but 

assumptions, naked assertions about causal or influential factors on adverse public health metrics, 

unsupported opinions conveyed by representatives of medical organizations which is just argument by 

authority rather by evidence, or are outdated, unstratified and misleading data about the benefit of the 

vaccines (finding (b) is the prime example of this), all of which are repeated by the media, with the 

intent and effect that repetition will distract from the lack of actual evidence that sanctioning California 
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physicians will have any meaningful effect on any parameter of individual or public health. 5  

58.  Upon information and belief, the origin of AB 2098 is a July 29, 2021, press release by 

the Federation of State Medical Board asking that its member state boards investigate and sanction 

physicians for spreading Covid misinformation. It provides:  

 
“Physicians who generate and spread COVID-19 vaccine misinformation or 
disinformation are risking disciplinary action by state medical boards, including the 
suspension or revocation of their medical license. Due to the specialized knowledge and 
training, licensed physicians possess a high degree of public trust and therefore have a 
powerful platform in society, whether they recognize it or not. They also have an ethical 
and professional responsibility to practice medicine in the best interests of their patients 
and must share information that is factually, scientifically grounded and consensus 
driven for the betterment of public health. Spreading inaccurate COVID-19 vaccine 
information contradicts that responsibility, threatens to further erode public trust in the 
medical profession and thus puts all patients at risk.”   
 

FSMB: Spreading Covid-19 Vaccine Misinformation May Put Medical License At Risk, Federation of 

State Medical Boards, News Releases (Jul. 29, 2021), https://www.fsmb.org/advocacy/news-

releases/fsmb-spreading-covid-19-vaccine-misinformation-may-put-medical-license-at-risk/.   

59. The Federation’s press release is just a collection of opinions and cites no evidence. 

There was no white paper, scientific bibliography or references to any consumer study supporting any 

of the assertions, including and especially that demonstrating that physicians who convey the 

information referenced in this Complaint put patients at risk. 

 
5 AB 2098 legislative findings: *** “ 
(b) Data from the federal Centers for Disease Control and Prevention (CDC) shows that unvaccinated 
individuals are at a risk of dying from COVID-19 that is 11 times greater than those who are fully 
vaccinated.” 
(c) The safety and efficacy of COVID-19 vaccines have been confirmed through evaluation by the 
federal Food and Drug Administration (FDA) and the vaccines continue to undergo intensive safety 
monitoring by the CDC. 
(d) The spread of misinformation and disinformation about COVID-19 vaccines has weakened public 
confidence and placed lives at serious risk. 
(e) Major news outlets have reported that some of the most dangerous propagators of inaccurate 
information regarding the COVID-19 vaccines are licensed health care professionals. 
(f) The Federation of State Medical Boards has released a statement warning that physicians who 
engage in the dissemination of COVID-19 vaccine misinformation or disinformation risk losing their 
medical license, and that physicians have a duty to provide their patients with accurate, science-based 
information. 
(g) In House Resolution No. 74 of the 2021–22 Regular Session, the California State Assembly 
declared health misinformation to be a public health crisis, and urged the State of California to commit 
to appropriately combating health misinformation and curbing the spread of falsehoods that threaten the 
health and safety of Californians. 
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60.  AB 2098 references this press release as a basis and a rationale for need for the law. 

(See AB 2098, Section 1 (f).  Assembly 2098 

https://leginfo.legislature.ca.gov/faces/billTextClient.xhtml?bill_id=202120220AB2098. 

61. The totality of the information in Sanjay Verma MD’s declaration contains proof of the 

contradictory public health edicts put out by governmental entities. His declaration also presents 

factually accurate information about how different countries have employed different health measures 

in dealing with the pandemic (like not recommending vaccines for certain population subsets). His 

declaration also establishes that some of these health measures have produced better public health 

metrics than what has been achieved in the US.  

62. This all shows that the information sought to be conveyed by the Dr. Hoang, and PIC’s 

osteopathic physician members, and received by the PIC’s and CHD-CA’s members would put some 

patient subsets at less risk than the edicts put out by the government, which are often based on the 

consensus of public health assumptions, rather than an evidence-based scientific consensus.     

SECOND CLAIM FOR RELIEF 

 

42 U.S.C. SECTION 1983 DUE PROCESS VIOLATION BASED ON THE 

VAGUENESS OF AB 2098 

 

63. Plaintiffs repeat and reallege the allegations set forth above. 

64. To comply with the Fifth Amendment Due Process clause applicable to the states under 

the Fourteenth Amendment, state laws have to be clear enough so that a reasonable person can 

determine what the law allows and prohibits. Otherwise, the law is struck down for vagueness. When a 

state law infringes the First Amendment right of free speech, there is a “heightened specificity” 

requirement for the law to be held constitutional.  

65. Section 2270 violates the heightened specificity vagueness prohibition of the Due 

Process Clause. The inherent vagueness of new law primarily arises from the definition at section 

2270(b)(4) concerning “Covid misinformation” as “false information that is contradicted by 

contemporary scientific consensus contrary to the standard of care.”   

66. The most critical flaw in this statutory provision is in the statutorily unanswered 

connection between “false information” and the other two components, “contradicted by contemporary 
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scientific consensus” and “contrary to the standard of care.” These terms are too vague to be applied 

with constitutional definiteness to free speech. Moreover, is proof of the falsity of the information a 

separate elemental requirement, or is information deemed “false” just because it is not consistent with 

the “scientific consensus and the standard of care”?  Because there is no obvious statutory answer to 

these questions, any attempt to apply the definition to specific information is arbitrary and capricious, 

meaning that there are no rules or guidelines by which the Board can make its decision to investigate 

physicians. Any decision will be ad hoc and not based on any previously articulated or ascertainable 

standard. 

67. Plaintiffs maintain that the information Plaintiff Hoang and PIC’s osteopathic physician 

members provide to their patients is true and evidence-based, i.e., supported by specific adequately 

controlled published studies. However, the conclusions or implications of these studies, in many cases, 

may not be consistent with the current “scientific consensus” or the standard of care (assuming 

arguendo that there can be a constitutionally enforceable standard of care by which the government can 

censor or compel physicians to adhere to a specific viewpoint on an individual and public health 

matter).   

68. It is unclear from the statute whether Plaintiff Hoang or any California physician can 

make recommendations and give advice based on published medical evidence that contradicts the 

scientific consensus and the so-called standard of care for Covid information (again, assuming 

arguendo, there can be such a thing.) If falsity is a separate requirement from what is the scientific 

consensus and the standard of care, physicians may give truthful advice. If, however, information which 

is contradicted by both is ipso facto false, then they cannot.  

69. Would recommending against the vaccine for patients in certain age groups because of 

the increased risk of myocarditis constitute Covid misinformation, even though the information 

provided is true? There is no way to answer that question under the statute, because the statute does not 

answer the basic question about whether there is such a thing as truthful information that is inconsistent 

with “contemporary scientific consensus” and the “standard of care.” That means that any truthful 

information which is inconsistent with the consensus and standard of care could subject a physician to 

Board investigation and discipline, and there is no principled way for a physician to know the answer in 
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advance of a Board investigation.   

70. Apart from the general vagueness between the connection between false information and 

the other two elements in the definition, the previously cited myocarditis studies show that the lack of 

definition of what constitutes false information renders the Covid misinformation definition too vague 

to enforce under any vagueness standard, let alone under the heightened specificity standard required in 

First Amendment vagueness analysis. How does it make sense to characterize informing patients about 

published scientific studies as false information? The scientific consensus might disagree with the 

method or meaning of such studies, but the concept of “false information” is simply too imprecise for 

physicians to predict or the Board to render a principled determination what kinds of statements can be 

made by physicians in conveying information to patients about Covid-19.  

71.  Yet another unconstitutional aspect of vagueness in Section 2270 comes from the fact 

that in many aspects of Covid-19 science, the scientific consensus is unclear. If an Osteopath does not 

recommend the current booster shot to young children, would it be Covid misinformation and 

sanctionable? The FDA has not fully approved the booster, but it has been given some Emergency Use 

Authorization (“EUA”) even for the young, despite the fact that the booster was not fully tested in 

humans (it was given to 8 mice in Pfizer’s study). The FDA did not seek the input of its vaccine 

advisory committee before granting the booster EUA status. This caused Paul Offit, M.D., one of the 

country’s leading pediatric vaccine experts, to advise against it use in children. Shouldn't California 

osteopathic physicians be able to provide this information to parents, and based on this information, 

shouldn’t they be able to recommend against the booster? The answer is unclear under the new law.     

72. This example clearly shows the vagueness of the so called “contemporary scientific 

consensus.” Who sets the consensus? The FDA or the advisory panel scientists, which in this case never 

reviewed the Covid booster data?   

73.  There are many other examples of where the state of the scientific consensus is unclear 

or changes, sometimes rapidly.  The best example of the rapid change in the scientific consensus is that 

it was “Covid misinformation” to question and not recommend the J&J vaccine due to concerns about 

life-threatening heart related side effects in some groups of males. Ultimately, the FDA limited the use 

of the J&J vaccine because of these side effects. 
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74. It is also unclear how physicians would attempt to document “compliance” with the new 

law, such as by tape recording patient consults to ensure patients cannot claim information was spoken 

without the “right” context. Section 2270 causes distrust and confusion, inherently jeopardizing critical 

doctor-patient relationships. 

75. For the reasons set forth herein, Plaintiffs request that the Court issue declaratory relief 

that AB 2098 violates the Due Process vagueness prohibition, and a permanent injunction prohibiting 

its enforcement by the Board.  

THIRD CLAIM FOR RELIEF 

 

28 U.S.C. SECTION 1367 CALIFORNIA STATE CONSTITUTIONAL CLAIM 

THAT PIC AND CHD-CA’S NON-PHYSICIAN MEMBERS HAVE A PRIVACY 

RIGHT TO OBTAIN FDA APPROVED DRUGS OFF-LABEL FOR THE 

TREATMENT OR PREVENTION OF COVID-19 

 

76.  Plaintiffs repeat and reallege the allegations set forth above.  

77.  The California Constitution contains a right of privacy (Article 1 Section 1) that has 

been interpreted to grant California citizens the right to make “intimate personal decisions or 

conducting personal activities without observation, intrusion, or interference (autonomy privacy).” Hill 

v. National Collegiate Athletic Assn. (1994) 7 Cal.4th 1, 35. 

78. Case law has held that the privacy right includes an individual’s “freedom to choose to 

reject, or refuse to consent to, intrusions of his or her bodily integrity” including the right of self-

determination to refuse or demand the withdrawal of medical treatment of any form irrespective of the 

personal consequences. In re Terrazas (2022) 73 Cal.App.5th 960, 967. 

79. Plaintiff PIC and CHD-CA’s patient members have a protected privacy interest which 

should include their ability to access FDA approved prescription drugs for the treatment or prevention 

of Covid-19. Such privacy interest is protected through the physician-patient relationship as the 

physician issues the prescription in the physician’s professional discretion. Defendants may not invade 

or impede such privacy interest solely on the basis that the prescription was issued off-label.   

80. If Californians have the right to reject medical treatment, irrespective of “personal 

consequences”, meaning that rejection of medical treatment will hasten the person’s death, then they 

should have the right to obtain any treatment for a serious disease, so long as the drug is legally 
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available by prescription in the United States, which means that the drug has been approved for 

marketing for at least one labeled use by the FDA.  

81. Upon information and belief, prescribing off-label drugs such as Ivermectin and HCQ is 

or might be considered to be contrary to the scientific consensus, insofar as the FDA has advised 

against the off-label use of the drug for the treatment and prevention of Covid-19. The same is the case 

with HCQ. This is notwithstanding the fact that there are many dozens of studies worldwide which have 

proven the benefit of these drugs for the treatment of Covid-19. 

82.  In addition, prescribing such drugs off-label for Covid-19 is likely not in accordance 

with the California standard of care. If so, then the speech/recommendation and the act of writing a 

prescription for these off-label uses could be considered a departure from the standard of care under the 

Board’s general standard of care section, and possibly Section 2270, if the constitutionality of this new 

law is upheld. 

83. Based on the California constitutional right of privacy, Plaintiffs seek a declaratory 

judgment that patients have a privacy right to obtain prescriptions for theirs off-label drugs, and that the 

Board cannot investigate or sanction a physician solely for writing prescriptions for the off-label use of 

medications for Covid-19. Plaintiffs also seek a permanent injunction against the Defendants enforcing 

the requested declaratory judgment.    

CONCLUSION 

84. AB 2098 is a constitutionally troubling bill because it gives the government the power to 

limit the information patients can receive from their physicians to the government-endorsed message on 

important personal and public health matters.  Fortunately, the U.S. Supreme Court has directly spoken 

to this issue and has expressed profound distrust of the government’s attempt to do what AB 2098 

intends to do. Of all the words written about professional speech in all the cases, this language from the 

most recent, most important, and most relevant Supreme Court case best sums up the distrust and 

skepticism which this Court should bring to its strictest scrutiny evaluation of AB 2098.  

 
“The dangers associated with content-based regulations of speech are also present in the 
context of professional speech. As with other kinds of speech, regulating the content of 
professionals' speech "pose[s] the inherent risk that the Government seeks not to advance 
a legitimate regulatory goal, but to suppress unpopular ideas or information." Turner 
Broadcasting, 512 U.S., at 641, 114 S.Ct. 2445. Take medicine, for example. "Doctors 
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help patients make deeply personal decisions, and their candor is crucial." Wollschlaeger 
v. Governor of Florida, 848 F.3d 1293, 1328 (C.A.11 2017) (en banc) (W. Pryor, J. 
concurring). Throughout history, governments have "manipulat[ed] the content of doctor-
patient discourse" to increase state power and suppress minorities: 
 

"For example, during the Cultural Revolution, Chinese physicians were 
dispatched to the countryside to convince peasants to use contraception. In the 
1930s, the Soviet government expedited completion of a construction project on 
the Siberian railroad by ordering doctors to both reject requests for medical leave 
from work and conceal this government order from their patients. In Nazi 
Germany, the Third Reich systematically violated the separation between state 
ideology and medical discourse. German physicians were taught that they owed a 
higher duty to the ‘health of the Volk’ than to the health of individual patients. 
Recently, Nicolae Ceausescu's strategy to increase the Romanian birth rate 
included prohibitions against giving advice to patients about the use of birth 
control devices and disseminating information about the use of condoms as a 
means of preventing the transmission of AIDS." Berg, Toward a First 
Amendment Theory of Doctor–Patient Discourse and the Right To Receive 
Unbiased Medical Advice, 74 B.U.L. Rev. 201, 201–202 (1994) (footnotes 
omitted). 

 
Further, when the government polices the content of professional speech, it can 
fail to " ‘preserve an uninhibited marketplace of ideas in which truth will 
ultimately prevail.’ " McCullen v. Coakley, 573 U.S. ––––, –––– – ––––, 134 
S.Ct. 2518 2529, 189 L.Ed.2d 502 (2014). Professionals might have a host of 
good-faith disagreements, ‘both with each other and with the government, on 
many topics in their respective fields.’" 
 

Nat'l Inst. of Family & Life Advocates v. Becerra, 138 S. Ct. 2361, 2374-2375 (2018). 

WHEREFORE the Plaintiffs request that judgment be entered in their favor and against the 

Defendants as set forth in this Complaint and specifically that the Court:  

A. Issue a declaratory judgment that AB 2098/Bus. & Prof. Code Section 2270 is 

unconstitutional on its face and violates Plaintiff Hoang’s and PIC’s osteopathic 

physicians’ First Amendment rights of Free Speech, and PIC’s and CHD-CA’s patient 

members First Amendment rights to hear the protected speech; 

B. Issue a preliminary and permanent injunction enjoining the Defendants from enforcing 

Bus. & Prof. Code Section 2270;  

C. Issue a declaratory judgement that PIC and CHD-CA patient members have a privacy 

right in their prescriptions for any off-label FDA approved medication, and a permanent 

injunction barring the Board from investigating or prosecuting a physician solely for 

prescribing an FDA-approved off-label drug for Covid-19;  

D. Costs and attorneys’ fees as permitted by law; and, 
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E. Such other and further relief as the Court deems just and proper. 

Dated: December 1, 2022 

Respectfully submitted, 
 

 
 
 
 

 
Richard Jaffe, Esq. 
SBN 289362 
428 J Street, 4th floor 
Sacramento, California, 95814   
Telephone: 916-492-6038  
Facsimile:  713-626-9420  
Email:  rickjaffeesquire@gmail.com  
 
ROBERT F. KENNEDY JR., ESQ. 
MARY HOLLAND, ESQ. 
(Subject to pro hac vice admission) 
Children’s Health Defense 
752 Franklin Ave., Suite 511  
Franklin Lakes, NJ 07417  
Telephone: (202) 854-1310  
mary.holland@childrenshealthdefense.org 
 
Attorneys for Plaintiffs  
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Declaration of Erika Calderon (2:22-cv-02147-WBS-AC) 

 

ROB BONTA 
Attorney General of California 
ANYA M. BINSACCA, State Bar No. 189613 
EDWARD KIM, State Bar No. 195729 
Supervising Deputy Attorneys General 
CHRISTINA SEIN GOOT, State Bar No. 229094 
KRISTIN A. LISKA, State Bar No. 315994 
Deputy Attorneys General 

455 Golden Gate Avenue, Suite 11000 
San Francisco, CA  94102-7004 
Telephone:  (415) 510-3916 
Fax:  (415) 703-5480 
E-mail:  Kristin.Liska@doj.ca.gov 
              Christina.Goot@doj.ca.gov 
 

Attorneys for Defendants 

 

IN THE UNITED STATES DISTRICT COURT 

FOR THE EASTERN DISTRICT OF CALIFORNIA 

LETRINH HOANG, D.O., PHYSICIANS 
FOR INFORMED CONSENT, a not-for-
profit organization, and CHILDREN’S 
HEALTH DEFENSE, CALIFORNIA 
CHAPTER, a California Nonprofit 
Corporation, 

Plaintiffs, 
v. 

ROB BONTA, in his official capacity as 
Attorney General of California and, ERIKA 
CALDERON, in her official capacity as 
Executive Officer of the Osteopathic 
Medical Board of California (“OMBC”), 

Defendants. 

Case No. 2:22-cv-02147-WBS-AC 

DECLARATION OF ERIKA 
CALDERON, EXECUTIVE 
DIRECTOR OF THE 
OSTEOPATHIC MEDICAL 
BOARD OF CALIFORNIA,  IN 
SUPPORT OF DEFENDANTS’ 
OPPOSITION TO PLAINTIFFS’ 
MOTION FOR PRELIMINARY 
INJUNCTION 

Judge: Honorable William B. Shubb 
Action Filed: December 1, 2022 

I, Erika Calderon, declare: 

1. I am the Executive Director of the Osteopathic Medical Board of California (Board), 

California Department of Consumer Affairs.  I have been the Executive Director of the Board 

since November 1, 2022.  In my official capacity as the Executive Director for the Board, I have 

personal knowledge of the facts stated herein and, if called as a witness I could and would testify 

competently to those facts to the best of my knowledge. 
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Declaration of Erika Calderon (2:22-cv-02147-WBS-AC) 

 

2. The statutory authority and mandate for the powers and duties of Board is provided in 

the Osteopathic Act (Bus. & Prof. Code, §§ 3600-1 – 3600-5), which provides that the Board 

shall enforce the statutory provisions governing medical practitioners in Article 12 (commencing 

with Section 2220), of Chapter 5 of Division 2 of the Business and Professions Code as to 

osteopathic practitioners.  This statutory authority is further detailed in  Business and Professions 

Code §§ 2450-2459.7 (“Provisions Applicable to Osteopathic Physicians and Surgeons”).  Under 

the Osteopathic Act, the Board has established a comprehensive program for licensing, 

regulating, investigating, and, where appropriate, disciplining physicians.  The Board is an entity 

within the California Department of Consumer Affairs.   

3. The Board has the responsibility for enforcing the disciplinary provisions in Article 

12 applicable to its licensees and the Osteopathic Act.  The Board is authorized to take 

administrative action against all persons guilty of violating such laws and possesses all the 

powers granted for that purpose, including investigating information that a physician may be 

guilty of unprofessional conduct.  

4. The mission of the Board is to protect health care consumers through the proper 

licensing and regulating the practice of osteopathic physicians and surgeons and certain allied 

health care professionals, as well as through the objective enforcement of the applicable law.  The 

Board also promotes access to quality medical care through its licensing and regulatory functions.  

Protection of the public is the Board’s highest priority in exercising its licensing, regulatory, and 

disciplinary functions. 

5. A primary way the Board protects the public is through the investigation of consumer 

complaints involving the medical care patients have received from osteopathic physicians and 

surgeons.  The Board may also investigate osteopathic physicians and surgeons on its own 

initiative based upon information it receives from other sources (even anonymous ones).  Under 

either scenario, each case is evaluated to determine whether there has been a potential violation of 

applicable law.  If Board staff determine that the Board lacks jurisdiction over the alleged 

violation or that there is insufficient evidence of a violation, they will close the case and take no 

further action.   
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Declaration of Erika Calderon (2:22-cv-02147-WBS-AC) 

 

6. Alternatively, if Board staff determine that there may be evidence of a violation, then 

an investigation is opened.  This investigation includes a preliminary evaluation of the case by a 

medical consultant for the Board, who examines the medical record, any additional evidence, and 

determines whether there is a potential violation of the standard of care.  If the medical consultant 

determines that a potential violation may exist, the case is referred for further investigation and 

will be reviewed by a retained outside expert under contract with the Board who has the pertinent 

education, training, and expertise to evaluate the specific standard of care issues raised by the 

complaint.  That expert will independently evaluate the medical record (without seeing the 

medical consultant’s opinion) and any evidence in the case, and makes an objective evaluation of 

whether the subject physician violated the standard of care.  

7. All investigations and their contents are confidential unless and until formal 

disciplinary action is taken and disciplinary proceedings are commenced.   

8. At each step of review—the initial intake review, the medical consultant review, and 

the independent expert review—the complaint against a physician may be closed and rejected if 

any of the reviewers conclude that there is not sufficient evidence to show a violation of 

applicable law.  Investigations are often closed because no violation has been found.  For fiscal 

year 2019-2020, for example, the Board received 627 complaints and opened 573 investigations.  

An even smaller number of investigations, 16, were referred to the Attorney General’s Office for 

consideration of filing disciplinary charges. 

9. If a complaint passes through these hurdles and disciplinary proceedings against the 

physician are filed, the Board has the burden of proof to show by clear and convincing evidence 

that the physician violated applicable law.  For disciplinary actions involving the quality of 

medical care a physician provided to patients, the Board has the burden of proof to show by clear 

and convincing evidence that the physician violated the standard of care.   

10. If the Board initiates disciplinary proceedings against a physician, the physician is 

afforded full due process.  The physician is entitled to dispute the charges at an administrative 

hearing presided over by an Administrative Law Judge.  The physician’s counsel has an 

opportunity to cross-examine the Board’s expert on the issue of the standard of care and may 
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Declaration of Erika Calderon (2:22-cv-02147-WBS-AC) 

present a defense expert challenging the Board expert on the standard of care.  After the hearing, 

the Administrative Law Judge writes a proposed decision.  The proposed decision is then sent to 

the Board for consideration.  The Board members make the final decision on disciplinary matters 

and can either adopt, modify, or reject the proposed decision, but they are required to give 

deference to the Administrative Law Judge’s findings as to the respective credibility of 

conflicting expert testimony on the standard of care.  If the decision finds grounds for discipline, 

the physician has the right to seek review of the decision in state court by way of administrative 

mandamus.   

11. To date, no osteopathic physician or surgeon has been disciplined by the Board

related to the dissemination of COVID-19 misinformation or disinformation as defined in AB 

2098. 

12. I understand that the following licensed California osteopathic physician is a Plaintiff

in this case: 

Hoang, Letrinh, D.O., 20A7347 

13. This physician does not have a history of discipline against her license with the Board

for any issue relating to COVID-19 or patient care, other than an administrative citation issued for 

the use of a fictitious business name without a permit in August 2020.  

I declare under penalty of perjury under the laws of the State of California that the 

foregoing is true and correct. 

Executed this 23rd day of December, 2022, in Sacramento, California. 

____________________________________ 
ERIKA CALDERON 
Declarant 
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ROB BONTA 
Attorney General of California 
ANYA M. BINSACCA, State Bar No. 189613 
EDWARD KIM, State Bar No. 195729 
Supervising Deputy Attorneys General 
CHRISTINA SEIN GOOT, State Bar No. 229094 
KRISTIN A. LISKA, State Bar No. 315994 
Deputy Attorneys General 

455 Golden Gate Avenue, Suite 11000 
San Francisco, CA  94102-7004 
Telephone:  (415) 510-3916 
Fax:  (415) 703-5480 
E-mail:  Kristin.Liska@doj.ca.gov 
              Christina.Goot@doj.ca.gov 
 

Attorneys for Defendants 

 

IN THE UNITED STATES DISTRICT COURT 

FOR THE EASTERN DISTRICT OF CALIFORNIA 

LETRINH HOANG, D.O., PHYSICIANS 
FOR INFORMED CONSENT, a not-for-
profit organization, and CHILDREN’S 
HEALTH DEFENSE, CALIFORNIA 
CHAPTER, a California Nonprofit 
Corporation, 

Plaintiffs, 

v. 

ROB BONTA, in his official capacity as 
Attorney General of California and, ERIKA 
CALDERON, in her official capacity as 
Executive Officer of the Osteopathic 
Medical Board of California (“OMBC”), 

Defendants. 

Case No. 2:22-cv-02147-WBS-AC 

DECLARATION OF ANGELA 
LIM, D.O. IN SUPPORT OF 
DEFENDANTS’ OPPOSITION TO 
PLAINTIFFS’ MOTION FOR 
PRELIMINARY INJUNCTION 

Judge: Honorable William B. Shubb 
Action Filed: December 1, 2022 

I Angela Lim, D.O., declare: 

1. I am a licensed California physician specializing in Osteopathic Manipulative 

Medicine and Family Medicine.  I received my medical degree from the Michigan State 

University College of Osteopathic Medicine in 2006 and completed a dual internship and 

residency in Family Medicine and Neuromusculoskeletal Medicine in 2010.  I was issued my 

Osteopathic Physician’s and Surgeon’s Certificate by the Osteopathic Medical Board of 
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Declaration of Angela Lim, D.O. (2:22-cv-02147-WBS-AC) 

 

California (Board) in 2010.  I have been board certified by the American Osteopathic Board of 

Neuromusculoskeletal and Osteopathic Manipulative Medicine since 2012. I have also been 

board certified by the American Osteopathic Board of Family Medicine since 2010. I have 

reviewed cases of professional misconduct for the Board since November 2020, and I have served 

as the acting consultant for the Board since November 2020.  A true and correct copy of my 

Curriculum Vitae is attached to this Declaration as Exhibit 1.   

2. Based on my education, training, and experience, I am very familiar with the laws 

and professional standards of medicine in California.  California’s medical licensing system holds 

licensees to the standard of care with respect to their care and treatment of patients.  Practicing 

physicians know and understand what is meant by the phrase “standard of care,” which is 

designed, in part, to protect patients from the risk of harm.     

3. A physician treating a patient for a particular condition is expected to know what the 

current standard of care requires for that condition and any treatment offered or provided for it.  

The standard of care is continually evolving as new research and studies are published, and some 

fields of medicine change at a much faster pace than others.  Physicians have a professional 

responsibility to complete continuing medical education to keep current with the evolving 

standards of care.  There are a wide variety of resources devoted to providing physicians with 

updates on the evolving standard of care for the fields in which they practice.  These include 

bulletins and guidelines issued by medical practice associations and the Board, as well as 

published periodicals and online evidence-based clinical subscription services, such as the often-

cited “UpToDate.”  While the standard of care evolves, and often quickly, a physician is 

responsible for applying the current standard of care in their community.  It is a violation of the 

standard of care to provide medical advice or treatment that is not yet proven or established based 

on personal beliefs or opinions about what may become the standard of care in the future.   A 

medical practitioner is negligent if they fail to meet the current standard of care in the care and 

treatment of patients. 

4. “Negligence” is defined as a “simple departure” from the current standard of care.  

“Gross negligence” is defined as an extreme departure from the standard of care.   
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5. A physician whose conduct falls below the standard of care can be subject to liability 

for civil malpractice and/or disciplinary proceedings before the Board under various statutes for 

unprofessional conduct, including, but not limited to, gross and repeated negligence, and 

incompetence. 

6. Physicians have a duty to provide complete and accurate information to their patients 

so that they can make informed decisions about their healthcare.  Truthful and open 

communication with patients is a central tenant of the medical standard of care.  The information 

and recommendations provided by an osteopathic physician are relied on by patients to make 

well-considered decisions about care.  Misinformation provided by a physician during medical 

care and treatment presents a danger of harm to a patient, because it can lead the patient to decline 

or be unaware of beneficial care and treatment, or to seek treatments that provide no benefit.  

Because COVID-19 is a potentially fatal disease, and effective preventative measures and 

therapeutic treatments exist, the risks posed by misinformation in that context are particularly 

acute. 

I declare under penalty of perjury that the foregoing is true and correct. 

Executed this __ day of December, 2022, at Sacramento, California.   

 

       ____________________________________ 

       ANGELA LIM, D.O. 

          Declarant 
 

 

 

 

 

 

 

 

 

 

 

12/20/2022

Case 2:22-cv-02147-WBS-AC   Document 16-2   Filed 12/27/22   Page 3 of 7
Case: 23-55069, 02/15/2023, ID: 12653377, DktEntry: 30-2, Page 141 of 406

(163 of 428)



Exhibit 1

Angela Lim, D.O. Curriculum Vitae
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Angela Lim DO
1535 River Park Drive, Suite 2000

Sacramento, CA 95815

DrAngela06@gmail.com
Cell phone: (734) 377-1749

Education
Residency: Family Medicine/Neuromusculoskeletal Medicine
7/2007 – 6/2010 Metro Health Hospital Grand Rapids, MI

Internship
7/2006 – 6/2007 Metro Health Hospital Grand Rapids, MI

Doctor of Osteopathic Medicine
8/2002 – 5/2006 Michigan State University College of

Osteopathic Medicine (MSUCOM)
East Lansing, MI

Bachelor of Biomedical Sciences
1997 – 2001 Western Michigan University (WMU) Kalamazoo, MI

Work Experience
9/2021 – present

1/2021 – 5/2022

11/2020 – present
9/2010 – 10/2020

5/2001 – 6/2002

UC Davis Department of Integrative
Medicine, Associate Physician Part Time
★ OMM only

OMM Department Adjunct Faculty
Touro University College of Osteopathic
Medicine
★ On Campus teaching 1st and 2nd

year medical students OMM skills
Medical Consultant/Expert Reviewer OMBC
NorthBay Healthcare

★ NMM/OMM physician
Ypsilanti Family Practice,
University of Michigan Health System

★ Medical Assistant

Sacramento, CA

Vallejo, CA

Sacramento, CA
Vacaville, CA

Ypsilanti, MI

Medical License and Certifications
9/2021
3/2018

7/2010 – present

Fascial Distortion Model Certified Instructor
Fascial Distortion Model International Certificate
Osteopathic Medical Board of California

1/2012 (current) AOBNMM Board Certified Neuromusculoskeletal
Medicine/Osteopathic Manipulative Medicine

11/2010 (current) AOBFP Board Certified Family Medicine
2010 – present DEA available upon request

Teaching Experience
12/2017 – Present

5/2011 – 10/2020

FDM Academy
★ Table train and lecture on Fascial Distortion Model
★ Full list of modules taught available upon request

Adjunct Faculty Touro University College of Osteopathic Medicine
★ Teaching 3rd and 4th year medical students on rotation
★ OMM lecture series throughout the academic year
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May 2019
March 2019

May 2018

NorthBay TBI & Concussion Symposium, expert panelist
SAAO Convocation FDM lecture & workshops
NorthBay Spine Symposium, expert panelist

9/2018

2/2016

7/2011

Lecture & Workshop 29th Annual Fall Conference for Osteopathic
Physicians and Surgeons of California (OPSC)

★ The Fascial Distortion Model: A Different Approach to
Fascia

Lecture & Workshop 55th Annual Convention for OPSC
★ Your Healing Hands: OMM to Benefit the Pregnant Woman

and Newborn
Public lecture for NorthBay Women’s Day

★ A Healing Touch
4/2011 Public lecture for NorthBay lecture series

★ Hands On Care for Sports Injuries
2006 – 2010 Teaching medical students and other residents OMM skills through

lectures, workshops, and one on one

Leadership
3/2022 - Present
3/2021 – Present

2/2020
2/2020 – 3/2020
3/2019 – 3/2021

2018 – 2019
2018 – 2020
2016 – 2020

6/2009 – 6/2010
7/2003 – 7/2004

American Academy of Osteopathy Board of Governors
AFDMA President
Expert Reviewer Training Medical Board of California
Medical Advisory Board Member - HealthSpring Fitness
AFDMA President Elect
AFDMA Director at Large
Peer Review Committee, NorthBay Healthcare
Quality Committee, NorthBay Healthcare
Family Medicine/NMM Chief Resident
MSUCOM Student Council Secretary

7/2003 – 7/2004 American Holistic Medical Association Co-President

Volunteering
2009 – 2010

10/18/2009
9/12/2009
7/25/2009
6/27/2009

9/6/2008
6/28/2008

10/28/2007

Established and staffed OMM Teaching Clinic for students
and residents
Medical Staff Volunteer Grand Rapids Marathon
Medical Staff Volunteer Reed’s Lake Triathlon
Medical Staff Volunteer Tri Del Sol (Triathlon)
Medical Staff Volunteer Reed’s Lake Run
Medical Staff Volunteer Reed’s Lake Triathlon
Medical Staff Volunteer Reed’s Lake Run
Medical Staff Volunteer Grand Rapids Marathon

9/8/2007 Medical Staff Volunteer Reed’s Lake Triathlon
2003 – 2004 OMM Student Clinic
2003 – 2004 PATCH Program: Helping to teach grade-schoolers the

value of a balanced diet and exercise
4/15/04 D.O. Day on the Hill
2/18/04 Legislative Health Fair: Performed health screens for

Michigan legislators and other Capitol Building workers
11/2003 Volunteer to teach and assist 6th graders dissecting hearts

Fall 2003 MSUCOM Anatomy Tutor
Summer 2003 Friendship Clinic: Medical volunteer for low income patients
Summer 2003 Cristo Rey Migrant Clinic: Medical volunteer for mobile

clinic serving migrant workers

Case 2:22-cv-02147-WBS-AC   Document 16-2   Filed 12/27/22   Page 6 of 7
Case: 23-55069, 02/15/2023, ID: 12653377, DktEntry: 30-2, Page 144 of 406

(166 of 428)



Summer 2003 OsteoChamps: Mentor and role model for high school
students interested in the medical field

Summer 2003 AOA Accreditation Site Visit to MSUCOM: Represented
MSUCOM student body to the AOA accreditation
committee

July 2003 Heads Up for Safety: Fitting and distributing helmets to
children and teaching the importance of helmet use

Professional Memberships
American Fascial Distortion Model Association (AFDMA)
American Academy of Osteopathy (AAO)
American College of Osteopathic Family Physicians (ACOFP)
American Osteopathic Association (AOA)
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Request for Judicial Notice (2:22-cv-02147-WBS-AC)  

 

ROB BONTA 
Attorney General of California 
ANYA M. BINSACCA, State Bar No. 189613 
EDWARD KIM, State Bar No. 195729 
Supervising Deputy Attorneys General 
CHRISTINA SEIN GOOT, State Bar No. 229094 
KRISTIN A. LISKA, State Bar No. 315994 
Deputy Attorneys General 

455 Golden Gate Avenue, Suite 11000 
San Francisco, CA  94102-7004 
Telephone:  (415) 510-3916 
Fax:  (415) 703-5480 
E-mail:  Kristin.Liska@doj.ca.gov 

Attorneys for Defendants 

 

IN THE UNITED STATES DISTRICT COURT 

FOR THE EASTERN DISTRICT OF CALIFORNIA 

SACRAMENTO DIVISION 

LETRINH HOANG, D.O., PHYSICIANS 
FOR INFORMED CONSENT, a not-for 
profit organization, and CHILDREN’S 
HEALTH DEFENSE, CALIFORNIA 
CHAPTER, a California Nonprofit 
Corporation, 

Plaintiffs, 

v. 

ROB BONTA, in his official capacity as 
Attorney General of California, and ERIKA 
CALDERON, in her official capacity as 
Executive Officer of the Osteopathic 
Medical Board of California (“OMBC”), 

Defendants. 

Case No. 2:22-cv-02147-WBS-AC 

 

REQUEST FOR JUDICIAL NOTICE 

Date: January  23, 2022 
Time: 1:30 p.m. 
Dept: 5 
Judge: The Honorable William B. 

Shubb 
Trial Date: Not scheduled 
Action Filed: 12/01/2022 
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Request for Judicial Notice (2:22-cv-02147-WBS-AC)  

 

 Defendants respectfully request that the Court take judicial notice of the public records and 

facts identified below, which are not subject to reasonable dispute, under Federal Rule of 

Evidence 201. 

A fact is judicially noticeable when it is not subject to reasonable dispute and “can be 

accurately and readily determined from sources whose accuracy cannot reasonably be 

questioned.”  Fed. R. Evid. 201(b)(2).  Judicial notice is mandatory if “a party requests it” and the 

court is “supplied with the necessary information.”  Fed. R. Evid. 201(c)(2).  Judicial notice may 

be taken at any stage of the proceeding.  Fed. R. Evid. 201(d); Papai v. Harbor Tug & Barge Co., 

67 F.3d 203, 207 n.5 (9th Cir. 1995), overruled on other grounds, 520 U.S. 548 (1997).  

“Legislative history is properly a subject of judicial notice.”  Anderson v. Holder, 673 F.3d 1089, 

1094 n.1 (9th Cir. 2012); see also, e.g., Chaker v. Crogan, 428 F.3d 1215, 1233 n.8 (9th Cir. 

2005) (taking judicial notice of legislative history of California statute).   

Here, Defendants respectfully request that this Court take judicial notice of the following 

statute and legislative history reports, which are not subject to reasonable dispute: 

1. Exhibit A:  A copy of the 1876 Act to Regulate the Practice of Medicine in the State 

of California, recorded at Stat. 1876, ch. 518, pp. 792-794. 

2. Exhibit B:  A copy of the report prepared by the Assembly Committee on Business 

and Professions on AB 2098 for the April 19, 2022 hearing on the bill.1 

3. Exhibit C:  A copy of the report prepared for the Assembly on AB 2098 for the bill’s 

third reading, dated April 20, 2022. 

4. Exhibit D:  A copy of the report prepared for the Senate Committee on Business, 

Professions, and Economic Development on AB 2098 for the June 27, 2022 hearing on the bill. 

5. Exhibit E:   A copy of the report prepared for the Senate on AB 2098 for the bill’s 

third reading, dated August 13, 2022.  

 

                                                 
1 Copies of all legislative history reports are available at 

https://leginfo.legislature.ca.gov/faces/billAnalysisClient.xhtml?bill_id=202120220AB2098.  
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Request for Judicial Notice (2:22-cv-02147-WBS-AC)  

 

7. Exhibit F:  A copy of the report prepared for the Assembly on AB 2098 for the vote 

on the concurrence on Senate Amendments, dated August 22, 2022. 

 
 
 
 

Dated:  December 27, 2022 
 

Respectfully submitted, 
 
ROB BONTA 
Attorney General of California 
ANYA M. BINSACCA 
EDWARD KIM 
Supervising Deputy Attorneys General 
CHRISTINA SEIN GOOT 
Deputy Attorney General 

 /s/ Kristin Liska                                   

KRISTIN A. LISKA 
Deputy Attorney General 
Attorneys for Defendants 
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792 STA'l'UTJ£8 OF CAJ,WOUNIA, 

<.1
11A1•. I>XVI IT.-..tn .Act to 1·t•t111late lhl' J>rndfrc flj' nw<lidnc in 

the Slate of Otlffon11a. 
[AJ1p1·1,n•1l .\pril :1, 11-iifl,] 

'/1/tc People <f flu· ,\'!ale ,f ('11/~for-u ia, 1·1p1·,·Rr11fccl iu 1','mufr ,,ncl 
.ANN<'mbly, do enact a.~ .follow.~: 

<Jnu1111t-11- SEC"l'IOX l. Every person prndil'inp; ml•dicino in nn:r of 
111111, uf1•m1·• • l t 1 ·11 t) 1 · 1· L' . 1· l 
1lti1111rr•. tt~ l l'l'lll'hlll'll 8 S IH J)OSSC'I-S 10 <Jllll 1 ll'I\ 10118 l'et}Ull'CC J.Y 

this .:\l't. If n grmluntl' in mt•dil'mc, he shall J>l'CHl'llL his 
diploma to the Board of Exn111i11cn.:, heroin 11amecl, for n•ri
lil'ntion ns to it:-.: ~l'll\liHene:--:-.:. If tlw diplomn i:,; l'ournl 
gr11ui11t.'. all(l if tho person nnmed tht•rcin lie tlw pcr:,;on 
el11it11i11J,!; nntl Jll'l'Sl'lltiug llu.• :-Jllllll', tlw Bo:ml of Examiner:.; 
~hnll ii-;-;ue it:; l't•t·tilh·uil' lo thnL cll't•et, :-:ig111•1l 1,~· all of llll' 
HH.•mhers thert'of, und Hlll'h cliploma nnd l'l'rlili('ah• slwll 
lil' l'ntll'ht:-.:iyc n:-; to tht• ri1,d1b;ol' the lnwfu) holdt•rof tlw:-nmc 
to 11rndit·e llll"cliciue in tlib, :·Huh'. If not n gmduatc, the 
pt•r:-011 pr:wtil'illi.! mP<lil';lH' i11 thi:-- State :,;hall prt>:-:e11t hi111-
:--l'lf 1,eforo :mi<l Bourd, nnd :--ubrnit hint:--l'lf to :-;m•lt <•x11111i11a
tion::- l\f; tht• :--nid Board :-:hnll rt•quin•, 1111d if tho e.xn111i1111tion 
:-;hall ht• i-ntistiwtun· lo l1H· Exnmilw1·:- tlu• :-:aid Bonrcl :--lta11 
i:--:-!Ue it:- t•t•rt ifil'H1P. in :ttTord:tnt•<· with the fod:--, n11<l the 
lawful holder of :-ul'h t't'l'lilh·ntc :,;hull he l•ntillt•tl to all the 
riµltt;-; uml pri\'ile1,rt•:-: ht•rei11 IIH'Jlt io1wcl. 

1:,amh11·1~, ~E('. 2. Each :•Hnh! ::\h•dh·nl 1-iol'it•ty i11<~0l')H1rnkcl llll(l in 
;
11:1,'i'.1!1,\'r'.'· nctiye cxistl•H<.·e 011 tl1t• tenth ,lay of ::\lnrd1, <'ighken lnmdn•tl 

nwl :--ownty-:-:i:x, who:--l' member:-: urc• rti<luirc1l tu po:-:;-;es:.; 
tlip]omns or lh:c11:--e:. from i,;omt• lt•gally t· mrlt•recl nw1liml 
in:-;titution iH µ;ood :-;tawling,:--hnll nppoi11l,n1111unlly, u Boartl 
of Exnminers, <.•011i,;i:-;ti11~ of :--eYen 111P111IH•ri-, who slrnll hold 
their oflice for otw ~·ear, and until tht•ir :·HH·ct•:,;~ur:-; :,;)wll lie 
cho!-ell. 'l'lw Exumi11er:-- ~o appoi11h.•cl :-:hall go lwforo a 
County ,JmlJ.(e and make oath that they are n•~ular gTtuluatc:,; 
nrnl liccntintci-1, nwl that they will faithfully pl•rfurm tho 
cluti('s of their oflil'C. \ 0 :tl'tmcit•s Ol'l'lllTi11g in a, Board of 
Exnmi11er:. shall 1,o Jillt•d hr the :,;ocict~· appointing it, hy tho 
:,;e]ectio11 of alh.•r11ntcs or otl1erwi:-.:1.'. 

''""'''" 11 1111 8m·. H. Thu· Board of Exnmim•rs :-;hall orgn11iw within 
1!~1,:~;:1::~-1-. thn•o months after the 1ms:-:a~t• of thh, .iht.. Tlwy :-:hall 

p1·ocurc a :--cal, n11d i,;linll rcl'eh·e, thronj.{h their 1:-icl'rdnry, 
n\lplh:ation:. for l'Prlifkntcs nnd t•.xa111i11utio11!-. The Prl'H
it enl of cnch Bonrcl sltnll lrnve authority lo n<l111i11i:--ter outh:-;, 
nnd the Board tnke testimony iu nll 111<•t•ti11gs relntin~ to their 
duties. '!'hey i-,lmll iHsnc ce1:tificnte:-; to nll who furnii-;h :-:ntis
foctory 1n·oof of 1rnvillg rcceh·ecl diplomus or li<:c11s1.•:,; from 
ll'gally chnrterc<l medical institution:,,; in good stu11cli11~. 
They 1-1lmll prepure two forms of l'ertifienll':-;, ono for per:,,uns 
in por-:ser-:sion of dij1lomas 01· licen:-.:l':,,, the other for cu11cliclates 
examined Ly the foard. 'l'hcy :,;hall furnish to the County 
Clerks of the scveml enuntic:; a list of all Jll'l'::i0118 rcceivi11g 
ccrlificnt.cs. 111 :-:;electi11~ places lo hold their meetings, they 
shall, ns far ns is n•nso11nblc, nccommoclnll' npplicants rt•si<liug 
in diflcn•nt sectious of the Stutc. nml due 11oliec shnll uo 
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TWUNTY-FIRST SESSION, 703 

pnblishccl of nll their meetings. Cortificntcs shnll ho signe<l 
l>y 1111 the momhers of tho Hoard grunting them, ancl shnll 
indicuto tho mo<licnl society to which tho Examining Bour<l 
is nttnohcd. · 

H1w. 4. Snhl Boarcl of Examiners slmll cxnmino diplomas :-:111111•,t(•<•~. 

ns tu _tlioir genuineness, nnd if the di1,lornn shnll be found 
genumo us rcprcson lecl, tho Sccl'Olary of tho Bou rd of 
Exnmi11m'H Hhn11 t·eccivo n fol• of one dollar from cnch 
µradt1alo or licentiate, arnl 110 further clmrg-o shall he mndo 
tu the npplicnnlH; hut if it ho foun<l lo 1,o fraudulent or not 
lawfully owtu.H.l 1,y tho pui;~cs~ur, tho Bunrcl Hltnll be entitled 
to clinr~o mul colll'cl twenty clollm·s of tho applicant 111·c
~ent.i11~ stH·h cliplomns. 'l'he Ycrilicalion of the diplomas 
~liall conHi:--t in llrn nflidavit of the holder nllll 1.1l)J1licnnt, 
tlint lie is till' lnwf'ul posse~sor of lho ~tune, nnd l 1Ut ho is 
tl1c pl•r~o11 tlt(•rnin llHlll<Hl; Huch nllicliwit 111ny he tnkcn 
l,eforc all\' \,crson null10rizccl to nchninistcr oaths, and the 
~Hille sl11dl ,e ntl<':4ccl nrnler lhc lum,l nrnl oflicial scnl of 
s\l(•h oflil·<•r, if lw linve n H•td. <.rndunte8 mny prcHcnt tlll'ir 
diplonws atul nllidnYib, n:-, pl'OYi(lc<l in thi:,; .Ad, 1,y h•ttcr or 
li,,· prox\', uwl Uw Board of Exa11d11ers shall i:.::-;m• ib, cct·
tilil·ale thu i-:nrnc a:-: though the O\\'lll'l' of tlu.• diploma wns 
Jll'l'SCll l. 

:-\i-:1·. r,. .\ 11 l'Xnntinal ions of' pcr:,:on:,; not. grnclnatl•s or i-:,1111111111-

liel•Htiatc~ Hhnll Im mnde dire<'lb· h~· tho Board, nnd the cor- ~~•.~•.;1:•.:,111~. 

tiliealo:-:; ginm 1,y thl' Boarcls :-:hall authorize the pos:-:cssor to 

l•ml'th·l' 11u•clil'i11c awl sm·gl'ry in th<· ~t11te of C'nlifornia; 
,ut 110 l'Xaminntio11 into the qualifil-nlions of pcr:-;ons not 

holcli11g diplomns ur lil·ew;cs shall he made nl'kr the lltirt.y
lit·sl. du~· of J>eccmlH:r, cightcl'n h11wlred arnl senmty-si.x . 
.Aftl't' tltat ,latl' no eerlilimtc:-J f-lhnll lie gra11h•,l hy them, 
exeoi,i lo pl•l':.:om; pre:.;enting cli11l01nas · or licenHt•s from 
k•;.mlly clmrtered mcdil·nl institutions in good stancliug-. 

:-;,.;c•. (i. EYe1-y pC'rson hul,ling n eerlilil'ntc from a Bonr<l 1\•1t111r111<•:t 

of Exa11iit1Crs ~hull luwo it reconled in the ullice of the ::\!,•;;,1,.1 
< 'lerk of tho countv in which he re~i,lcs, nnd the record shnll · 
be inclorsecl thereon. Any }ICl':.011 removing lo nnoU1ct· 
l·ou11t.y to pradiee Hhnll prol·m·c an indori,;l'mcnt lo thnt 
l'll'cct on the t·c•rtifil'ntl• from the Count~, Clerk, ancl shall 
l'l'l'Ol'<l tho cortilicnte in likt• nuHmcr in the county lo which 
lie removes, nrnl the holdPr of the l'ertifkato i-;hnll pay lo the 
l'ount.y 01<-rk the usual fees for rnnki11g the rccorcl. 

SEl'. 7. 'rite County Cle1·k :,;hall keep, inn book 1n·ovidcd «·1,•1ktok1•1•p 

for the purpo:-::e, n complete list of tht• L'<'rlificntes recorded , .. i;Ml•r. 

1.,,· him, with tho dnto of is:.;ue nml lho nnme of the meclienl 
~c·,ciet.y rc111·csl•11tcd by the Hoard of Examiners issuing them. 
ff the ect·tifh·atc 1,c Lnsod 011 n cliploma or license he shall 
recol'd the nnme of the mo<licnl institution couforrin~ it, nud 
the date when conferred. 'rho r<'gistcr of the County Clerk 
shall be opt•n to tmblic in:-pcction during hnsinpi;;s honrs. 

8E<'. 8. Cnndiduks for exnminntion shall puy a foe of five ,.• .... ~rorex
dollnt·s in nd\'nncc, which shnll be roturnccl to them if n. 11111111

n
11011

• 

c.·l•rtili<'nte lie r<'f'll!:ied. 'fhe fee:-. rcceh·od hy the Brnll'd shall 
be Jmfd into the trcmmry of the medical Hocicly by which 
tho Bonrtl :-:hnll huvc been nppointc<l, and tho cxponHes aml 
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794 

1:x11mh111-
1lo11N. 

STATUTES OF CALIFOUNIA, 

componsntion of tho Bom·tl shnll bo subject to nrrungomcnt 
with the society. 

81w. 9. l~xnminntions mny bo in whole or in pnrt in 
writing, nwl shnll bo of nn olcmcntnry nrnl prncticn.1 chnr
nctor, but :mlliciontly strict to test tho c1uo.lihcntions of tho 
cnndiclnto ns n J>rnclitioncr. 

tMui,i,1111111 SEc. 10. 'elw Bonnls of Exnminers mny refuse certificates 
re,·m•utlun uf • 1 • . l } '} t f' f' • ] 1 • ] 1 ] 
c1•1tlllrnh'l4, to UH lVH un 8 gut )' 0 llll}ll'O C~SIOllll or C 18 l0110l'H J l' con-

dut't, an<l thl'y mny rc,·oko ccrt.ifi<'ntcs for like l'tmscs. J null 
cnse8 of rct\t:.:ul or l'l'\'ul'nt ion the applicant muy nppcul to 
the hody nppointing tho Bonr1l. 

lh•finitluu uf H1,:c. 11. Any person slmll lie n•gnrdl1<l ns }ll'lldil'ing mctl
"ph)oltlnn." ici11e, within the mctmiug of this ,.\ct

1 
who :-;hall profoss 1n1h-

lir1Y to hon J>hn,ietun nntl to JH'e:-1crine fur tho :,;ick, or who 
shnil nppcu< t<i hi:; mmw tlw h•Ucr:; of" )I. I>." But noth
ing in tliis Act shnll ho l·onstrm•<l to prohibit stnch•nt:-1 from 

\
H'l':-ll'ril,i11µ under tho SllJH.'l'Yi:;ion of prccoptor:-11 or to pro
iihitgratuiton:; scryiccs in cnsesof enwrgc1u•~·. Aud this Ad 

shnll not nppl~· to commis:;ionctl :mrgconsoftlw t:nill-11 Htak:; 
nr111y nrnl nnYy prnl'lil'illJ.!. within the limit:-; of thi:; Htnte. 

SE«'. 12. .\uy itincrnnt n•rnlcr of any dt·n~, nostrum, oinl-
nwnl, or 11pplinncl1 of n11y kirnl inkmh•d for the trcntuwnt 
of lh~l•ni-:e or injnry, 01· who :-::lmll, h)· writinJ.( or printing, or 
nny other method, publicly prof'c~:; to cun• or trmt 1fowa,-c:;, 
iujury or deformity, l,y nn~· drng, 11ostrnm, mnni\mlntion, 
01: other expedient, shall pny n licen:-:e of Olll' Imm re1l tlul
lnrs a munth, to hl• collccte1l in the mmnl wa~·. 

1'1•
1111111•·- rur SE<'. 1:t ,.\11y pcr:;on ~>rnl'tirin~ m0<1icinc or H\ll'O'l'lT in 

'M11tlo11. } ' • • 1 • . •• ) ) • • i-, • • ) • t us State wit tout comp ymg wit 1 tie pro\'1s1011s ol t 11:; 

f'lulm➔ 
IIIIHl\l'd, 

Ad, shall he puHil-ihcd by a fine of not h•i-:::,; thnn fifty dollnr~ 
($50) nor rnon• thnn fiye hulllh'ell <ln!luri- (~;100), or hy im
prisonment. in t]w < ~ounty ,luil for n pel'io<l of not le:;s than 
thirty <lnys nor more tlum three lnmdrul nncl :-:ixt~·-fh-c clny:;, 
or by both snd1 fine un1l imprisoume11t. for t'n<'h and t•n•r~· 
om.•11sc. Auel uny pcr:;on 1ihng, or nttl·rnptin~ to fi1l•, ns his 
own, the cliplomn or l'{'rtifil'nto of nnothcr, or n lol'~cd aflidaYit 
of hlcntifil'ntion, shnll lw g-uiltY of a fp]on~·, awl npon t·on
Yiction sltull l,p suhicr-t to such fine 1ui1l impri:-onml'nt ns 
arc mudc and Jll'oYitlcd hy the statute:; of tlti:-; Htatl' fol' the 
crime of fol'J.rcry. 

81,:c. l·L 'J'his .. \ct :-ltnll take l•m:•ct fr,1m all<l nft(•r it:-; pns
sngl', hut the }ll'BaltiP:; shnll nol Le cnfrrcc1l till oil awl after 
the thirty-first clny of Dl'l'elllhl'l', ~i~!ltt1!cll lin111lrc«l and :-;cY
cnt.y-six. 

CHAP. DXIX.-...111 A<'i ,li11· tl,r- l'di,:f qf .J. ,/. C'u,1li11. 

[.\ppro\t••l .\pril ::, l1'ili.] 

'J'ltc Pcopft> <!I' tlw 8fol1· ,~r ('11/i)im,iu, ,·,·111·t.'!f'11frt! i,1 .~•cuai<' mu/ 
A.'!,'!C//ll,l,11, do <•IH(('f m; f11llo/l',,;: 

SEcTJOX 1. The Boar<l of Supervi:-or:-; of the City nn<l 
County of Snn Frnnl'i~ro il5 ltereb~· authorized to appropriate 
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ASSEMBLY COMMITTEE ON BUSINESS AND PROFESSIONS 
Marc Berman, Chair 

AB 2098 (Low)  As Introduced February 14, 2022 

SUBJECT: Physicians and surgeons:  unprofessional conduct. 

-  

 

1) 
 

2) 
 

3) 
 

4) 

-  

5) 

 

6) 

 

7) 

 

8) 

 

Date of Hearing: April 19, 2022 

SUMMARY: Expressly provides that the dissemination of misinformation or disinformation 
related to COVID 19 by physicians and surgeons constitutes unprofessional conduct. 

EXISTING LAW: 

Enacts the Medical Practice Act, which provides for the licensure and regulation of 
physicians and surgeons. (Business and Professions Code (BPC) § § 2000 et seq.) 

Establishes the Medical Board of California (MBC), a regulatory board within the 
Department of Consumer Affairs (DCA) comprised of 15 appointed members. (BPC § 2001) 

Enacts the Osteopathic Act, which provides for the licensure and regulation of osteopathic 
physicians and surgeons. (BPC §§ 2450 et seq.) 

Establishes the Osteopathic Medical Board of California (OMBC), which regulates 
osteopathic physicians and surgeons who possess effectively the same practice privileges and 
prescription authority as those regulated by MBC but with a training emphasis on diagnosis 
and treatment of patients through an integrated, whole person approach. (BPC § 2450) 

Provides that protection of the public shall be the highest priority for both the MBC and the 
OMBC in exercising their respective licensing, regulatory, and disciplinary functions, and 
that whenever the protection of the public is inconsistent with other interests sought to be 
promoted, the protection of the public shall be paramount. (BPC § 2001.1; § 2450.1) 

Entrusts the MBC with responsibility for, among other things, the enforcement of the 
disciplinary and criminal provisions of the Medical Practice Act; the administration and 
hearing of disciplinary actions; carrying out disciplinary actions appropriate to findings made 
by a panel or an administrative law judge; suspending, revoking, or otherwise limiting 
certificates after the conclusion of disciplinary actions; and reviewing the quality of medical 
practice carried out by physician and surgeon certificate holders under the jurisdiction of the 
board. (BPC § 2004) 

Authorizes the MBC to appoint panels of at least four of its members for the purpose of 
fulfilling its disciplinary obligations and provides that the number of public members 
assigned to a panel shall not exceed the number of licensed physician and surgeon members. 
(BPC § 2008) 

With approval from the Director of Consumer Affairs, authorizes the MBC to employ an 
executive director as well as investigators, legal counsel, medical consultants, and other 
assistance, but provides that the Attorney General is legal counsel for the MBC in any 
judicial and administrative proceedings. (BPC § 2020) 
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15) 
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a)  

b)  

c)  

d)  

e) 
 

f)  

g) 
 

 

Allows the MBC to select and contract with necessary medical consultants who are licensed 
physicians to assist it in its programs. (BPC § 2024) 

Empowers the MBC to take action against persons guilty of violating the Medical Practice 
Act. (BPC § 2220) 

Requires the Director of Consumer Affairs to appoint an independent enforcement monitor 
no later than March 1, 2022 to monitor the MBC' s enforcement efforts, with specific 
concentration on the handling and processing of complaints and timely application of 
sanctions or discipline imposed on licensees and persons in order to protect the public. (BPC 
§ 2220.01) 

Requires the MBC to prioritize its investigative and prosecutorial resources to ensure that 
physicians representing the greatest threat of harm are identified and disciplined 
expeditiously, with allegations of gross negligence, incompetence, or repeated negligent acts 
that involve death or serious bodily injury to one or more patients receiving the highest 
priority. (BPC § 2220.05) 

Clarifies that the MBC is the only licensing board that is authorized to investigate or 
commence disciplinary actions relating to the physicians it licenses. (BPC § 2220.5) 

Provides that a licensee whose matter has been heard by an administrative law judge, or 
whose default has been entered, and who is found guilty, or who has entered into a stipulation 
for disciplinary action with the MBC, may be subject to various forms of disciplinary action. 
(BPC § 2227) 

Provides that all proceedings against a licensee for unprofessional conduct, or against an 
applicant for licensure for unprofessional conduct or cause, shall be conducted in accordance 
with the Administrative Procedure Act. (BPC § 2230) 

Requires the MBC to take action against any licensee who is charged with unprofessional 
conduct, which includes, but is not limited to, the following: 

Violating or aiding in the violation of the Medical Practice Act. 

Gross negligence. 

Repeated negligent acts. 

Incompetence. 

The commission of any act involving dishonesty or corruption that is substantially related 
to the qualifications, functions, or duties of a physician. 

Any action or conduct that would have warranted the denial of a certificate. 

The failure by a physician, in the absence of good cause, to attend and participate in an 
investigatory interview by the MBC. 

(BPC § 2234) 
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21) 

 

22) 
 

23) 

 

24) 
 

25) 
 

26) 
 

27) 
 

28) 
 

29) 
 

30) 
 

Provides that a physician shall not be subject to discipline solely on the basis that the 
treatment or advice they rendered to a patient is alternative or complementary medicine if 
that treatment or advice was provided after informed consent and a good faith prior 
examination; was provided after the physician provided the patient with information 
concerning conventional treatment; and the alternative complementary medicine did not 
cause a delay in, or discourage traditional diagnosis of, a condition of the patient, or cause 
death or serious bodily injury to the patient. (BPC § 2234.1) 

Provides that the conviction of any offense substantially related to the qualifications, 
functions, or duties of a physician constitutes unprofessional conduct. (BPC § 2236) 

Provides that violating a state or federal law regulating dangerous drugs or controlled 
substances, constitutes unprofessional conduct. (BPC §§ 2237 -2238) 

Provides that self prescribing of a controlled substance, or the use of a dangerous drug or 
alcoholic beverages to the extent that it is dangerous or injurious to the physician or any other 
person, or impairs the physician's ability to practice, constitutes unprofessional conduct. 
(BPC § 2239) 

Provides that prescribing, dispensing, or furnishing dangerous drugs without an appropriate 
prior examination and a medical indication constitutes unprofessional conduct. (BPC § 
2242) 

Provides that the willful failure to comply with requirements relating to informed consent for 
sterilization procedures constitutes unprofessional conduct. (BPC § 2250) 

Provides that the prescribing, dispensing, administering, or furnishing of liquid silicone for 
the purpose of injecting such substance into a human breast or mammary constitutes 
unprofessional conduct. (BPC § 2251) 

Provides that the violation of an injunction or cease and desist order relating to the treatment 
of cancer constitutes unprofessional conduct. (BPC § 2252) 

Provides that failure to comply with the Reproductive Privacy Act governing abortion care 
constitutes unprofessional conduct. (BPC § 2253) 

Provides that the violation of laws relating to research on aborted products of human 
conception constitutes unprofessional conduct. (BPC § 2254) 

Provides that the violation of laws relating to the unlawful referral of patients to extended 
care facilities constitutes unprofessional conduct. (BPC § 2255) 

Provides that any intentional violation of laws relating to the rights of involuntarily confined 
inpatients constitutes unprofessional conduct. (BPC § 2256) 

Provides that the violation of laws relating to informed consent for the treatment of breast 
cancer constitutes unprofessional conduct. (BPC § 2257) 

Provides that the violation of laws relating to the use of laetrile or amygdalin with respect to 
cancer therapy constitutes unprofessional conduct. (BPC § 2258) 
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Provides that failing to give a patient a written summary prior to silicone implants being used 
in cosmetic, plastic, reconstructive, or similar surgery constitutes unprofessional conduct. 
(BPC § 2259) 

Provides that failing to give a patient a written summary prior to collagen injections being 
used in cosmetic, plastic, reconstructive, or similar surgery constitutes unprofessional 
conduct. (BPC § 2259.5) 

Provides that any violation of extraction and postoperative care standards constitutes 
unprofessional conduct. (BPC § 2259.7) 

Provides that the removal of sperm or ova from a patient without written consent constitutes 
unprofessional conduct. (BPC § 2260) 

Provides that the violation of laws relating to human cloning constitutes unprofessional 
conduct. (BPC § 2260.5) 

Provides that knowingly making or signing any certificate related to the practice of medicine 
which falsely represents the existence or nonexistence of a state of facts constitutes 
unprofessional conduct. (BPC § 2261) 

Provides that altering or modifying the medical record of any person, with fraudulent intent, 
or creating any false medical record, with fraudulent intent, constitutes unprofessional 
conduct. (BPC § 2262) 

Provides that numerous other inappropriate activities or violations of the law constitute 
unprofessional conduct. (BPC §§ 2263 - 2318) 

Requires that licensees be given notification of proposed actions to be taken against the 
licensee by the MBC and be given the opportunity to provide a statement to the deputy 
attorney general assigned to the case. (BPC § 2330) 

THIS BILL: 

Provides that the dissemination or promotion of misinformation or disinformation related to 
COVID 19 by a physician and surgeon constitutes unprofessional conduct. 

Includes false or misleading information regarding the nature and risks of the COVID 19 
virus, its prevention and treatment, and the development, safety, and effectiveness of 
COVID 19 vaccines as types of misinformation or disinformation that could be disseminated. 

Requires the MBC or OMBC to consider the following factors prior to bringing a 
disciplinary action against a licensee for disseminating misinformation or disinformation: 

Whether the licensee deviated from the applicable standard of care. 

Whether the licensee intended to mislead or acted with malicious intent. 

Whether the misinformation or disinformation was demonstrated to have resulted in an 
individual declining opportunities for COVID 19 prevention or treatment that was not 
justified by the individual's medical history or condition. 
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Whether the misinformation or disinformation was contradicted by contemporary 
scientific consensus to an extent where its dissemination constitutes gross negligence by 
the licensee. 

Defines "physician and surgeon" as a person licensed by either the MBC or the OMBC. 

Provides that violators of the bill's provisions are not guilty of a misdemeanor. 

Makes various findings and declarations in support of the bill. 

FISCAL EFFECT: Unknown; this bill is keyed fiscal by the Legislative Counsel. 

COMMENTS: 

Purpose. This bill is sponsored by the California Medical Association. According to the 
author: 

"AB 2098 is crucial to addressing the amplification of misinformation and disinformation 
related to the COVID 19 pandemic. Licensed physicians, doctors, and surgeons possess a 
high degree of public trust and therefore must be held accountable for the information they 
spread. Providing patients with accurate, science based information on the pandemic and 
COVID 19 vaccinations is imperative to protecting public health. By passing this legislation, 
California will show its unwavering support for a scientifically informed populous to protect 
ourselves from COVID 19." 

Background. 

COVID 19 Pandemic and Vaccines. To date, over 984,000 people have died ofCOVID 19 in the 
United States, including approximately 90,000 Californians. On March 4, 2020, Governor 
Gavin Newsom proclaimed a State of Emergency as a result of the impacts of the COVID 19 
public health crisis, and on March 19, 2020, the Governor formally issued a statewide "stay at 
home order," directing Californians to only leave the house to provide or obtain specified 
essential services. Subsequent guidance from the State Public Health Officer expressly 
exempted from that order various professionals regulated by the Department of Consumer 
Affairs (DCA), including physicians and surgeons providing essential care. 

On March 30, 2020, Governor Newsom announced an initiative to "expand California's health 
care workforce and recruit health care professionals to address the COVID 19 surge" and signed 
Executive Order N 39 20. This executive order established a waiver request process under the 
DCA and included other provisions authorizing the waiver of licensing, certification, and 
credentialing requirements for health care providers. Through this waiver process, the DCA 
issued a series of waivers of law to authorize various healing arts professionals to order and 
administer COVID 19 vaccines. These waivers aligned with similar authority granted federally 
under the Public Readiness and Emergency Preparedness (PREP) Act for Medical 
Countermeasures Against COVID 19. 

Data current as of April 11, 2022; the number of Californians who have died from causes related to COVID 19 has 
risen 20 percent since this bill was introduced with its current findings and declarations. 
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Vaccines are regulated and overseen by multiple federal entities responsible for ensuring their 
safety and efficacy. The federal Food and Drug Administration (FDA) is initially responsible for 
approving new drugs, determining both that they are safe to administer and that their 
recommended use is clinically supported. During states of emergency, the FDA may expedite 
their review through the Emergency Use Authorization (EUA) process to accelerate the 
availability of new immunizations or treatments. Currently, three vaccines have been approved 
through the EUA process for COVID 19. These vaccines have additionally been reviewed and 
found safe by national experts participating in a Western States Scientific Safety Review 
Workgroup. Data has continued to show that the risks of infection, hospitalization, and death for 
vaccinated individuals are dramatically lower than for those who have not been vaccinated. 

Misinformation and Disinformation. This bill is intended to target three types of false or 
misleading information relating to the COVID 19 pandemic. First, the language refers to 
nonfactual information regarding ''the nature and risks of the virus"-for example, misleadingly 
comparing COVID 19 to less serious conditions or inaccurately characterizing the deadliness of 
the disease. Second, the bill seeks to address false statements regarding its "prevention and 
treatment"-this would presumably include the promotion of treatments and therapies that have 
no proven effectiveness against the virus. The third category is for misinformation or 
disinformation regarding ''the development, safety, and effectiveness of COVID 19 vaccines." 

Public skepticism and misunderstanding of diseases, treatments, and immunizations is not unique 
to COVID 19. The earliest known group formed to oppose vaccination programs, the National 
Anti Vaccination League, was established in the United Kingdom in 1866 following a series of 
violent protests against mandatory smallpox immunizations in the Vaccination Act of 1853. In 
1918, conspiracy theories were circulated that the Spanish Flu pandemic was a deliberate act of 
biological warfare, spread through aspirin manufactured by German company Bayer. 

What has been historically unprecedented about the dissemination of misinformation and 
disinformation throughout the COVID 19 pandemic is the omnipresence of media coverage and 
the prevalence of social media. False information can easily be spread to millions within days or 
even hours of it being created. It can become challenging for a population already feeling 
overloaded with complex information to differentiate between thoroughly researched, accurate 
reporting and information that is oversimplified, unproven, or patently false. 

A substantial factor in the spread of false information is a phenomenon known as "confirmation 
bias." When individuals hold a preexisting belief or suspicion, they will often unconsciously 
seek out information to validate that predisposition and filter out contradictory evidence. The 
persistence of modem media exposure and the internet has exacerbated this effect, as information 
seeming to support virtually any viewpoint or understanding can now easily be found through the 
use of search engines and social media. Many websites further exacerbate the issue of 
confirmation bias by algorithmically delivering consistent information to users who have 
demonstrated a pattern of belief or ideology. 

Dyer, Owen. "COVID 19: Unvaccinated face 11 times risk of death from delta variant, CDC data show." BMJ 
(Clinical researched) vol. 374 (2021). 

Wolfe, Robert M. "Anti vaccinationists past and present." BMJ (Clinical researched) vol. 325 (2002). 
Johnson, Norman A. "The 1918 flu pandemic and its aftermath." Evo Edu Outreach 11, 5 (2018). 
Nelson, Taylor. "The Danger of Misinformation in the COVID 19 Crisis." Missouri medicine vol. 117, 6 (2020). 
Nickerson, Raymond S. "Confirmation bias: A ubiquitous phenomenon in many guises." Review of General 

Psychology, 2 (1998). 
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The role of physicians and other health professionals in legitimizing false information during the 
COVID 19 pandemic has presented serious implications for public safety. For example, the 
federal Centers for Disease Control and Prevention (CDC) has for decades been recognized as 
the United States government's primary agency for protecting Americans through expert 
research and advice related to the control and prevention of communicable disease. The CDC 
has consistently warned Americans about the threat of COVID 19 and strongly encouraged 
vaccination. However, throughout the pandemic, many individuals who are predisposed toward 
skepticism of the government and incredulity toward vaccines have sought to validate those 
views, despite unambiguous guidance to the contrary from leading health experts. 

As a result, health practitioners whose views on COVID 19 and immunization against it are 
within the extreme minority for their profession are armed with a disproportionately loud voice 
in the public discourse. Antigovernment cynics and vaccine skeptics cohere to the opinions of 
those few physicians who will reinforce their beliefs as they seek to appeal to authority in service 
of their confirmation bias. The effect of this is that a relatively small group of public health 
contrarians who are licensed as physicians will be afforded the same, if not more, credibility as 
long trusted public institutions like the CDC, the FDA, and the American Medical Association, 
even if those physicians do not specialize in epidemiology or infectious disease prevention. 

The incongruity of this reasoning is frequently rationalized in part through conspiracy theories 
about the medical establishment. This is not novel. When allopathic medicine first achieved 
dominance during the Progressive Era, there were many who vilified the medical system as 
financially motivated, accusing "modem medicine men" of oppressing natural therapies in order 
to profit from a monopoly on health care practice. Other related conspiracy theories frequently 
involve the United States government, which has been accused of everything from inventing or 
exaggerating the pandemic to suppressing natural remedies, or even using COVID 19 vaccines 
as a clandestine method for implanting microchips into Americans. 

Role of State Medical Boards. Physicians and surgeons in California are regulated by one of two 
entities: the Medical Board of California (MBC) or the Osteopathic Medical Board of California 
(OMBC). The MBC licenses and regulates about 153,000 physicians while the OMBC licenses 
and regulates slightly over 12,000. Despite receiving different forms of medical education and 
being overseen by separate boards, the essential scope of practice for these two categories of 
licensees are virtually identical. 

In July of 2021, the Federation of State Medical Boards (FSMB) issued a statement positioned as 
being "in response to a dramatic increase in the dissemination of COVID 19 vaccine 
misinformation and disinformation by physicians and other health care professionals on social 
media platforms, online and in the media." The FSMB warned that physicians who engage in 
the spread of false information related to COVID 19 were jeopardizing their licenses to practice 
medicine. While physicians are subject to discipline only by boards located in states where they 
hold a license, the FSMB' s statement was viewed as a serious warning to doctors that they risked 
disciplinary action if they engaged in spreading inaccurate information. 

Topf, Joel M., and Williams, Paul N. "COVID 19, social media, and the role of the public physician." Blood 
Purification 50.4 5 (2021). 

Burrow, JG. Organized Medicine in the Progresshle Era: The Move Toward Monopoly. Baltimore, MD: Johns 
Hopkins University Press (1977). 

Rubin, Rita. "When Physicians Spread Unscientific Information About COVID 19 ." JAMA 327 (2002). 
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Following the FSMB's statement, some state medical boards appeared poised to take action 
against licensees found to be spreading misinformation or disinformation. Tennessee's Board of 
Medical Examiners adopted the FSMB' s statement as their own. However, in response, the 
state's Republican legislature threatened to disband the board if it sought to take any such action 
against a physician. Legislation in at least fourteen states has been introduced to prevent medical 
boards from holding physicians who spread false information accountable in accordance with the 
FSMB' s guidance. 

In contrast to legislative action taken in those states, this bill would seek to confirm that in 
California, physicians who disseminate COVID 19 misinformation or disinformation are indeed 
subject to formal discipline. The bill would expressly establish that such dissemination would 
constitute "unprofessional conduct"-a term used prolifically in the Medical Practice Act as a 
general description of numerous forms of conduct for which disciplinary action may be taken. 
The MBC or OMBC would be required to consider multiple factors prior to filing an accusation, 
but would ultimately be authorized to take enforcement action against physicians who have used 
their licenses to jeopardize public health and safety through the spread of false information. 

It is certainly meaningful that this bill would establish as a matter of California law that 
physicians are subject to discipline for spreading false information. However, it is more than 
likely that the MBC and OMBC are both already fully capable of bringing an accusation against 
a physician for this type of misconduct. For example, the Medical Practice Act includes "gross 
negligence" and "repeated negligent acts" within the meaning of unprofessional conduct, 
representing situations where the physician deviated from the standard of care in the opinion of 
the MBC and its expert medical reviewers. 

If, for example, a physician were to advise patients to inject disinfectant as a way of treating 
COVID 19-as former President Trump once did, resulting in a sharp rise in reported incidents 
of misusing bleach and other cleaning products --disseminating that "misinformation" would 
almost certainly be considered negligent care subject to discipline. Whether a case of spreading 
misinformation is sufficient to bring an action for gross negligence would be evaluated using the 
MBC's expert reviewer guidelines, which provide that ''the determining factor is the degree of 
departure from the applicable standard of care." Similarly, it is arguable that spreading 
"disinformation" as commonly defined would constitute an "act of dishonesty or corruption"
also statutorily included within the Medical Practice Act's meaning of unprofessional conduct. 

Those in opposition to this bill have expressed concern that the MBC would overzealously 
prosecute doctors for expressing views that are outside the mainstream but not indisputably 
unreasonable based on the physician's research and training. This apprehension cannot easily be 
reconciled with persistent criticisms levied against the MBC by the Legislature and patient safety 
advocates, who have repeatedly reproved the board for its underwhelming enforcement 
activities. Major news editorials have pointed out that the MBC only takes formal disciplinary 
action in about three percent of cases, and that more than 80 percent of complaints are dismissed 
without investigation. As the Legislature persists in its admonishment of the MBC for failing to 
take aggressive action against physicians who commit unprofessional conduct, it would appear 
dubious that the board would excessively utilize the authority expressly provided by this bill. 

https://www.audacy.com/wccoradio/news/national/laws are stopping medical boards from punishing doctors 
Gharpure, Radhika. "Knowledge and Practices Regarding Safe Household Cleaning and Disinfection for COVID 

19 Prevention." Morbidity and Mortality Weekly Report, 69 (2020). 
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It stands to reason that Californians who have demonstrated suspicion toward both the medical 
establishment and their government would be slow to trust the MBC, with a majority of its 
members consisting of physicians appointed by the Governor. However, the degree of enmity 
recently exhibited by physicians and others opposed to COVID 19 prevention policies could be 
viewed as disturbing. In December of 2021, it was reported that representatives of an anti 
vaccination organization called America's Frontline Doctors had stalked and intimidated Kristina 
Lawson, President of the MBC. This harassment was escalated in April of2022 when that 
same organization "released a 21 minute video that depicts Lawson in Nazi regalia, a whip in her 
hand and swastika on her shoulder, and shows a clip of the garage confrontation validating 
Lawson's description." 

America's Frontline Doctors was founded by Dr. Simone Gold, who holds an active license in 
California as a physician. Dr. Gold and her organization have vociferously promoted 
hydroxychloroquine as a COVID 19 treatment, despite evidence increasingly showing it to be 
ineffective and potentially unsafe. Dr. Gold has engaged in multiple campaigns to stoke public 
distrust in COVID 19 vaccines, characterizing them as "experimental" despite numerous safety 
and efficacy trials successfully confirming their safety and efficacy. Dr. Gold spoke at a rally 
held in conjunction with the attempted insurrection on the United States Capitol on January 6, 
2021; she was arrested and subsequently pleaded guilty to a misdemeanor relating to that event. 

Despite what would appear to be repeated conduct perpetrated by Dr. Gold involving the 
dissemination of false information regarding COVID 19, Dr. Gold's license remains active with 
the MBC and there appears to be no record of any disciplinary action taken against her. Given 
the air of legitimacy she sustains from her status as a licensed physician, Dr. Gold likely serves 
as an illustrative example of the type of behavior that the author of this bill seeks to 
unequivocally establish as constituting unprofessional conduct for physicians in California. 
Regardless of whether similar authority is already available to the MBC through other 
enforceable provisions in the Medical Practice Act, it is understandable that the author desires to 
make this authority explicit and confirm that doctors licensed in California who disseminate 
misinformation or disinformation should be held fully accountable. 

Current Related Legislation. AB 1636 (Weber) would prohibit the MBC from granting or 
reinstating physician certificates to individuals who commit sexual misconduct and require the 
MBC to revoke the licenses of physicians to commit such misconduct. This bill is pending in 
this committee. 

AB 1767 (Boemer Horvath) would remove licensed midwives from the jurisdiction of the MBC 
and establish a new board to license and regulate that profession. This bill is pending in this 
committee. 

AB 2060 (Quirk) would change the membership composition of the MBC so that a majority of 
the board consists of public members. This bill is pending in this committee. 

https://www.latimes.com/business/story/2021 12 10/covid anti vax confrontations 
https://www.latimes.com/business/story/2022 04 06/covid anti vaxxers campaign against public health 

advocates gets more extreme 
Singh, Bhagteshwar. "Chloroquine or hydroxychloroquine for prevention and treatment of COVID 19." The 

Cochrane database of systematic reviews vol. 2, 2 (2021). 
https://www.medpagetoday.com/infectiousdisease/covidl 9/90536 
https://search.dca.ca.gov/details/8002/G/70224/595d067c562f072a5e7b25c913b285cf 
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Prior Related Legislation. SB 806 (Roth, Chapter 649, Statutes of2021) extended the sunset 
date for the MBC until January 1, 2023 and made numerous reforms to the Medical Practice Act. 

AB 1909 (Gonzalez) would have provided that performing an examination on a patient for the 
purpose of determining whether the patient is a virgin constitutes unprofessional conduct. This 
bill was not presented for a vote in this committee. 

AB 1278 (Nazarian) would have provided that failing to post an Open Payments database notice 
constitutes unprofessional conduct. This bill was held on the Assembly Appropriations 
Committee's suspense file. 

SB 1448 (Hill, Chapter 570, Statutes of2018) requires physicians and surgeons, osteopathic 
physicians and surgeons, podiatrists, acupuncturists, chiropractors and naturopathic doctors to 
notify patients of their probationary status beginning July 1, 2019. 

ARGUMENTS IN SUPPORT: 

The California Medical Association (CMA) is sponsoring this bill. According to the CMA: 
"The COVID 19 pandemic has unfortunately led to increasing amounts of misinformation and 
disinformation related to the disease including how the virus is transmitted, promoting untested 
treatments and cures, and calling into question public health efforts such as masking and 
vaccinations. Many health professionals, including physicians, have been the culprits of this 
misinformation and disinformation effort." The CMA goes on to argue that "while the MBC 
may have the ability to discipline licensees for unprofessional conduct under Business and 
Professions Code section 2234, AB 2098 makes clear that the MBC has the statutory authority to 
take such actions against physicians that spread COVID 19 misinformation or disinformation." 

The American Academy of Pediatrics, California is in support of this bill, writing: "Licensed 
physicians possess a high degree of public trust and therefore have a powerful platform in 
society. When they choose to spread inaccurate information, physicians contradict their 
responsibilities and further erode public trust in the medical profession. By passing this bill, 
California will demonstrate its unwavering support for a scientifically informed populous to 
protect ourselves from COVID 19." 

ARGUMENTS IN OPPOSITION: 

A Voice for Choice Advocacy opposes this bill, writing: "While we agree that physicians and 
surgeons should be disciplined for maliciously sharing misinformation and disinformation, there 
are already measures in place for the California Medical Board to discipline for such offenses. 
Furthermore, AB 2098 is overly broad and would be impossible to implement because there is no 
definition and no established 'standard of care' or 'contemporary scientific consensus' for 
treating SARS COV 2/COVID 19." 

Californians for Good Governance opposes this bill "based on concerns about its 
unconstitutional restrictions on free speech." The organization argues that "while the state may 
be able to claim that providing the public with accurate information regarding Covid 19 is a 
compelling interest, it cannot possibly argue that the blunt weapon that AB 2098 represents is 
narrowly tailored to that interest." The organization further states that "in a country such as ours, 
which was established on the foundation of civil liberties such as free speech, the truth is 
something hashed out in the marketplace of ideas, rather than dictated by the government." 

Exhibit B 
Page 10

Case 2:22-cv-02147-WBS-AC   Document 16-3   Filed 12/27/22   Page 18 of 56
Case: 23-55069, 02/15/2023, ID: 12653377, DktEntry: 30-2, Page 164 of 406

(186 of 428)



AB 2098 
 Page 11 

 

-

17

 

 

18 -

 

 

19 

                                                 

17 - - - -  
18  
19  

POLICY ISSUE(S) FOR CONSIDERATION: 

Lack of Definitions. The intent of this bill is made clear in the subdivision providing that "it 
shall constitute unprofessional conduct for a physician and surgeon to disseminate or promote 
misinformation or disinformation related to COVID 19." However, the terms "misinformation," 
"disinformation," and "disseminate" are not defined. Provisions outlining what factors the MBC 
or OMBC must consider prior to bringing a disciplinary action do suggest how false information 
should be deemed enforceable under the bill, with some of the language taken directly from 
definitions provided by the CDC on its public guidance regarding misinformation and 
disinformation. To ensure greater clarity with regards to how this bill should be interpreted and 
implemented by the MBC and the OMBC within their existing enforcement architecture, the 
author should consider amendments restructuring the bill to provide for clearer definitions. 

Constitutionality. Many of the opposition arguments regarding this bill have revolved around the 
concept of "free speech" and whether a state law penalizing physicians for conveying 
information determined to be false is lawful under the United States Constitution. It is certainly 
true that the First Amendment prohibits laws "abridging the freedom of speech." However, the 
Supreme Court of the United States has repeatedly confirmed that this constitutional right is not 
absolute. 

A key factor in determining whether a statute like the one proposed in this bill violates the First 
Amendment is whether the law would in fact regulate professional speech as opposed 
professional conduct. The United States Court of Appeals for the Ninth Circuit discussed this 
distinction extensively in its decision upholding the constitutionality of California's ban on 
licensed health professionals providing therapies intended to change a patient's sexual 
orientation or identity. That decision noted that "doctor patient communications about medical 
treatment receive substantial First Amendment protection, but the government has more leeway 
to regulate the conduct necessary to administering treatment itself." 

To illustrate the critical difference between the regulation of professional speech versus 
professional conduct, the Ninth Circuit suggested that the issue be viewed "along a continuum." 
First, the Ninth Circuit stated that "where a professional is engaged in a public dialogue, First 
Amendment protection is at its greatest. Thus, for example, a doctor who publicly advocates a 
treatment that the medical establishment considers outside the mainstream, or even dangerous, is 
entitled to robust protection under the First Amendment-just as any person is-even though the 
state has the power to regulate medicine." 

The Ninth Circuit then suggested that "at the midpoint of the continuum, within the confines of a 
professional relationship, First Amendment protection of a professional' s speech is somewhat 
diminished." As an example, the decision cited Planned Parenthood v. Casey, in which the 
Supreme Court upheld a requirement that doctors disclose truthful, nonmisleading information to 
patients about certain risks of abortion. In this case, the Supreme Court ruled that "the 
physician's First Amendment rights not to speak are implicated, but only as part of the practice 
of medicine, subject to reasonable licensing and regulation by the State." 

https://www.cdc.gov/vaccines/covid 19/health departments/addressing vaccine misinformation.html 
Pickup v. Brown, 728 F.3d 1042 (2015). 
Planned Parenthood of Southeastern Pennsylvania v. Casey, 505 U.S. 833, 884 (1992). 
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The Ninth Circuit ultimately ruled that California's ban on gay conversion therapy fell at the far 
end of the continuum, in that it consisted of "the regulation of professional conduct, where the 
state's power is great, even though such regulation may have an incidental effect on speech." 
The ruling explained that while much of the practice of medicine requires speech to effectuate 
treatment and therapy in the form of prescriptions, recommendations, and counseling, this is 
incidental to the regulation of professional conduct, which is the core purpose of all state and 
federal license requirements. The Supreme Court declined to grant review of the Ninth Circuit's 
decision, and the California law remains in effect. 

A recent decision issued by the Supreme Court in National Institute of Family and Life 
Advocates v. Becerra-which declared that a California law requiring crisis pregnancy centers to 
make disclosures about pregnancy options was unconstitutional-has frequently been cited as a 
key precedent for determining whether state laws implicating professional speech are 
impermissible under the First Amendment. In that decision, the Supreme Court declined to 
recognize the Ninth Circuit's treatment of "professional speech" as a separate category afforded 
less protection than other forms of speech. However, the Supreme Court did affirm that "states 
may regulate professional conduct, even though that conduct incidentally involves speech." 

Whether this bill would be considered constitutionally valid would in large part depend on how it 
is interpreted and enforced. If the MBC or the OMBC were to take action against a physician for 
statements made to the general public about COVID 19 through social media or at a public 
protest, a court may find that this speech falls at the end of the spectrum where the First 
Amendment's protections are strongest. However, if a physician were to be subjected to formal 
discipline for communications made to a patient under their care in the form of treatment or 
advice, this would quite likely be considered professional conduct that may be more heavily 
regulated through the state's police power. 

AMENDMENTS: 

To clarify the meaning of terms used in the bill to align with the boards' existing authority to 
regulate professional conduct, insert the following provisions to the definitions contained in 
subdivision (c): 

(3) "Misinformation" means false information that is contradicted by contemporary 
scientific consensus to an extent where its dissemination constitutes gross negligence by 
the licensee. 

(4) "Disinformation" means misinformation that the licensee deliberately disseminated 
with malicious intent or an intent to mislead. 

(5) "Disseminate" means the communication of information from the licensee to a 
patient under the licensee's care in the form of treatment or advice. 

To reflect that much of the language currently provided as factors for a board to consider has 
been relocated to the bill's definitions, strike the current subdivision (b) and insert the 
following: 

National Institute of Family and Life Advocates v. Becerra, 585 U.S._ (2018). 
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(b) Prior to bringing a disciplinary action against a licensee under this section, the board 
shall consider both whether the licensee departed from the applicable standard of care 
and whether the misinformation or disinformation resulted in harm to patient health. 

To add a severability clause to protect the enforceability of the bill following any adverse 
ruling on the validity of a certain provision or application, insert a new Section 3 as follows: 

The provisions of this act are severable. If any provision of this act or its application is 
held invalid, that invalidity shall not affect other provisions or applications that can be 
given effect without the invalid provision or application. 

To update statistics in the bill's findings and declarations, amend Section 1 to replace 
"5,000,000" with "6,000,000 and "75,000" with "90,000." 

California Medical Association (Sponsor) 
American Academy of Pediatrics, California 
American College of Obstetricians and Gynecologists District IX 
California Chapter of the American College of Emergency Physicians 
California Podiatric Medical Association 
California Rheumatology Alliance 
California Society of Anesthesiologists 
Children's Specialty Care Coalition 
Families for Opening Carlsbad Schools 
Numerous individuals 

A Voice for Choice Advocacy 
California Health Coalition Advocacy 
Californians for Good Governance 
Catholic Families 4 Freedom CA 
Central Coast Health Coalition 
Children's Health Defense California Chapter 
Concerned Women for America 
Depression and Bipolar Support Alliance California 
Educate. Advocate. 
Frederick Douglass Foundation of California 
Homewatch Caregivers of Huntington Beach 
Nuremberg 2.0 LTD. 
Pacific Justice Institute 
Physicians for Informed Consent 
Protection of the Educational Rights for Kids 
Restore Childhood 
Siskiyou Conservative Republicans 
Stand Up Sacramento County 
Numerous individuals 
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ASSEMBLY THIRD READING 
AB 2098 (Low) 
As Amended  April 20, 2022 
Majority vote 

SUMMARY 

Expressly provides that the dissemination of misinformation or disinformation related to 
COVID-19 by physicians and surgeons constitutes unprofessional conduct. 

Major Provisions 
1) Provides that the dissemination or promotion of misinformation or disinformation related to 

COVID-19 by a physician and surgeon constitutes unprofessional conduct. 

2) Includes false or misleading information regarding the nature and risks of the COVID-19 
virus, its prevention and treatment, and the development, safety, and effectiveness of 
COVID-19 vaccines as types of misinformation or disinformation that could be disseminated.

3) Requires the Medical Board of California (MBC) or Osteopathic Medical Board of California 
(OMBC) to consider both whether the licensee departed from the applicable standard of care 
and whether the misinformation or disinformation resulted in harm to patient health prior to 
bringing a disciplinary action against a licensee for disseminating misinformation or 
disinformation: 

4) Defines "physician and surgeon" as a person licensed by either the MBC or the OMBC. 

5) Defines "misinformation" as false information that is contradicted by contemporary scientific 
consensus to an extent where its dissemination constitutes gross negligence by the licensee.

6) Defines "disinformation" as misinformation that the licensee deliberately disseminated with 
malicious intent or an intent to mislead. 

7) Defines "disseminate" as the conveyance of information from the licensee to a patient under 
the licensee's care in the form of treatment or advice. 

8) Provides that violators of the bill's provisions are not guilty of a misdemeanor. 

9) Makes various findings and declarations in support of this bill. 

COMMENTS 

COVID-19 Pandemic and Vaccines.  To date, over 984,000 people have died of COVID-19 in 
the United States, including approximately 90,000 Californians.  On March 4, 2020, Governor 
Gavin Newsom proclaimed a State of Emergency as a result of the impacts of the COVID-19 
public health crisis, and on March 19, 2020, the Governor formally issued a statewide "stay at 
home order," directing Californians to only leave the house to provide or obtain specified 
essential services.  Subsequent guidance from the State Public Health Officer expressly 
exempted from that order various professionals regulated by the Department of Consumer 
Affairs (DCA), including physicians and surgeons providing essential care. 
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On March 30, 2020, Governor Newsom announced an initiative to "expand California's health 
care workforce and recruit health care professionals to address the COVID-19 surge" and signed 
Executive Order N-39-20.  This executive order established a waiver request process under the 
DCA and included other provisions authorizing the waiver of licensing, certification, and 
credentialing requirements for health care providers.  Through this waiver process, the DCA 
issued a series of waivers of law to authorize various healing arts professionals to order and 
administer COVID-19 vaccines.  These waivers aligned with similar authority granted federally 
under the Public Readiness and Emergency Preparedness (PREP) Act for Medical 
Countermeasures Against COVID-19. 

Vaccines are regulated and overseen by multiple federal entities responsible for ensuring their 
safety and efficacy.  The federal Food and Drug Administration (FDA) is initially responsible for 
approving new drugs, determining both that they are safe to administer and that their 
recommended use is clinically supported.  During states of emergency, the FDA may expedite 
their review through the Emergency Use Authorization (EUA) process to accelerate the 
availability of new immunizations or treatments.  Currently, three vaccines have been approved 
through the EUA process for COVID-19.  These vaccines have additionally been reviewed and 
found safe by national experts participating in a Western States Scientific Safety Review 
Workgroup.  Data has continued to show that the risks of infection, hospitalization, and death for 
vaccinated individuals are dramatically lower than for those who have not been vaccinated. 

Misinformation and Disinformation.  This bill is intended to target three types of false or 
misleading information relating to the COVID-19 pandemic.  First, the language refers to 
nonfactual information regarding "the nature and risks of the virus" for example, misleadingly 
comparing COVID-19 to less serious conditions or inaccurately characterizing the deadliness of 
the disease.  Second, the bill seeks to address false statements regarding its "prevention and 
treatment" this would presumably include the promotion of treatments and therapies that have 
no proven effectiveness against the virus.  The third category is for misinformation or 
disinformation regarding "the development, safety, and effectiveness of COVID-19 vaccines."

Public skepticism and misunderstanding of diseases, treatments, and immunizations is not unique 
to COVID-19.  The earliest known group formed to oppose vaccination programs, the National 
Anti-Vaccination League, was established in the United Kingdom in 1866 following a series of 
violent protests against mandatory smallpox immunizations in the Vaccination Act of 1853.  In 
1918, conspiracy theories were circulated that the Spanish Flu pandemic was a deliberate act of 
biological warfare, spread through aspirin manufactured by German company Bayer. 

What has been historically unprecedented about the dissemination of misinformation and 
disinformation throughout the COVID-19 pandemic is the omnipresence of media coverage and 
the prevalence of social media.  False information can easily be spread to millions within days or 
even hours of it being created.  It can become challenging for a population already feeling 
overloaded with complex information to differentiate between thoroughly researched, accurate 
reporting and information that is oversimplified, unproven, or patently false. 

A substantial factor in the spread of false information is a phenomenon known as "confirmation 
bias."  When individuals hold a preexisting belief or suspicion, they will often unconsciously 
seek out information to validate that predisposition and filter out contradictory evidence.  The 
persistence of modern media exposure and the internet has exacerbated this effect, as information 
seeming to support virtually any viewpoint or understanding can now easily be found through the 
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use of search engines and social media.  Many websites further exacerbate the issue of 
confirmation bias by algorithmically delivering consistent information to users who have 
demonstrated a pattern of belief or ideology. 

The role of physicians and other health professionals in legitimizing false information during the 
COVID-19 pandemic has presented serious implications for public safety.  For example, the 
federal Centers for Disease Control and Prevention (CDC) has for decades been recognized as 
the United States government's primary agency for protecting Americans through expert research 
and advice related to the control and prevention of communicable disease.  The CDC has 
consistently warned Americans about the threat of COVID-19 and strongly encouraged 
vaccination.  However, throughout the pandemic, many individuals who are predisposed toward 
skepticism of the government and incredulity toward vaccines have sought to validate those 
views, despite unambiguous guidance to the contrary from leading health experts. 

As a result, health practitioners whose views on COVID-19 and immunization against it are 
within the extreme minority for their profession are armed with a disproportionately loud voice 
in the public discourse.  Antigovernment cynics and vaccine skeptics cohere to the opinions of 
those few physicians who will reinforce their beliefs as they seek to appeal to authority in service 
of their confirmation bias.  The effect of this is that a relatively small group of public health 
contrarians who are licensed as physicians will be afforded the same, if not more, credibility as 
long-trusted public institutions like the CDC, the FDA, and the American Medical Association, 
even if those physicians do not specialize in epidemiology or infectious disease prevention. 

The incongruity of this reasoning is frequently rationalized in part through conspiracy theories 
about the medical establishment.  This is not novel.  When allopathic medicine first achieved 
dominance during the Progressive Era, there were many who vilified the medical system as 
financially motivated, accusing "modern medicine men" of oppressing natural therapies in order 
to profit from a monopoly on health care practice.  Other related conspiracy theories frequently 
involve the United States government, which has been accused of everything from inventing or 
exaggerating the pandemic to suppressing natural remedies, or even using COVID-19 vaccines 
as a clandestine method for implanting microchips into Americans. 

Role of State Medical Boards.  Physicians and surgeons in California are regulated by one of two 
entities: the Medical Board of California (MBC) or the Osteopathic Medical Board of California 
(OMBC).  The MBC licenses and regulates about 153,000 physicians while the OMBC licenses 
and regulates slightly over 12,000.  Despite receiving different forms of medical education and 
being overseen by separate boards, the essential scope of practice for these two categories of 
licensees are virtually identical. 

In July of 2021, the Federation of State Medical Boards (FSMB) issued a statement positioned as 
being "in response to a dramatic increase in the dissemination of COVID-19 vaccine 
misinformation and disinformation by physicians and other health care professionals on social 
media platforms, online and in the media."  The FSMB warned that physicians who engage in 
the spread of false information related to COVID-19 were jeopardizing their licenses to practice 
medicine.  While physicians are subject to discipline only by boards located in states where they 
hold a license, the FSMB's statement was viewed as a serious warning to doctors that they risked 
disciplinary action if they engaged in spreading inaccurate information. 

Following the FSMB's statement, some state medical boards appeared poised to take action 
against licensees found to be spreading misinformation or disinformation.  Tennessee's Board of 
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Medical Examiners adopted the FSMB's statement as their own.  However, in response, the 
state's Republican legislature threatened to disband the board if it sought to take any such action 
against a physician.  Legislation in at least fourteen states has been introduced to prevent medical 
boards from holding physicians who spread false information accountable in accordance with the 
FSMB's guidance. 

In contrast to legislative action taken in those states, this bill would seek to confirm that in 
California, physicians who disseminate COVID-19 misinformation or disinformation are indeed 
subject to formal discipline.  The bill would expressly establish that such dissemination would 
constitute "unprofessional conduct" a term used prolifically in the Medical Practice Act as a 
general description of numerous forms of conduct for which disciplinary action may be taken.  
The MBC or OMBC would be required to consider multiple factors prior to filing an accusation, 
but would ultimately be authorized to take enforcement action against physicians who have used 
their licenses to jeopardize public health and safety through the spread of false information. 

It is certainly meaningful that this bill would establish as a matter of California law that 
physicians are subject to discipline for spreading false information.  However, it is more than 
likely that the MBC and OMBC are both already fully capable of bringing an accusation against 
a physician for this type of misconduct.  For example, the Medical Practice Act includes "gross 
negligence" and "repeated negligent acts" within the meaning of unprofessional conduct, 
representing situations where the physician deviated from the standard of care in the opinion of 
the MBC and its expert medical reviewers. 

If, for example, a physician were to advise patients to inject disinfectant as a way of treating 
COVID-19  as former President Trump once did, resulting in a sharp rise in reported incidents 
of misusing bleach and other cleaning products  disseminating that "misinformation" would 
almost certainly be considered negligent care subject to discipline.  Whether a case of spreading 
misinformation is sufficient to bring an action for gross negligence would be evaluated using the 
MBC's expert reviewer guidelines, which provide that "the determining factor is the degree of 
departure from the applicable standard of care."  Similarly, it is arguable that spreading 
"disinformation" as commonly defined would constitute an "act of dishonesty or corruption"
also statutorily included within the Medical Practice Act's meaning of unprofessional conduct.

Those in opposition to this bill have expressed concern that the MBC would overzealously 
prosecute doctors for expressing views that are outside the mainstream but not indisputably 
unreasonable based on the physician's research and training.  This apprehension cannot easily be 
reconciled with persistent criticisms levied against the MBC by the Legislature and patient safety 
advocates, who have repeatedly reproved the board for its underwhelming enforcement 
activities.  Major news editorials have pointed out that the MBC only takes formal disciplinary 
action in about three percent of cases, and that more than 80 percent of complaints are dismissed 
without investigation.  As the Legislature persists in its admonishment of the MBC for failing to 
take aggressive action against physicians who commit unprofessional conduct, it would appear 
dubious that the board would excessively utilize the authority expressly provided by this bill. 

It stands to reason that Californians who have demonstrated suspicion toward both the medical 
establishment and their government would be slow to trust the MBC, with a majority of its 
members consisting of physicians appointed by the Governor.  However, the degree of enmity 
recently exhibited by physicians and others opposed to COVID-19 prevention policies could be 
viewed as disturbing.  In December of 2021, it was reported that representatives of an anti-
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vaccination organization called America's Frontline Doctors had stalked and intimidated Kristina 
Lawson, President of the MBC.  This harassment was escalated in April of 2022 when that same 
organization "released a 21-minute video that depicts Lawson in Nazi regalia, a whip in her hand 
and swastika on her shoulder, and shows a clip of the garage confrontation validating Lawson's 
description." 

America's Frontline Doctors was founded by Dr. Simone Gold, who holds an active license in 
California as a physician.  Dr. Gold and her organization have vociferously promoted 
hydroxychloroquine as a COVID-19 treatment, despite evidence increasingly showing it to be 
ineffective and potentially unsafe.  Dr. Gold has engaged in multiple campaigns to stoke public 
distrust in COVID-19 vaccines, characterizing them as "experimental" despite numerous safety 
and efficacy trials successfully confirming their safety and efficacy.  Dr. Gold spoke at a rally 
held in conjunction with the attempted insurrection on the United States Capitol on January 6, 
2021; she was arrested and subsequently pleaded guilty to a misdemeanor relating to that event. 

Despite what would appear to be repeated conduct perpetrated by Dr. Gold involving the 
dissemination of false information regarding COVID-19, Dr. Gold's license remains active with 
the MBC and there appears to be no record of any disciplinary action taken against her.  Given 
the air of legitimacy she sustains from her status as a licensed physician, Dr. Gold likely serves 
as an illustrative example of the type of behavior that the author of this bill seeks to 
unequivocally establish as constituting unprofessional conduct for physicians in California.  
Regardless of whether similar authority is already available to the MBC through other 
enforceable provisions in the Medical Practice Act, it is understandable that the author desires to 
make this authority explicit and confirm that doctors licensed in California who disseminate 
misinformation or disinformation should be held fully accountable.  

According to the Author 
"AB 2098 is crucial to addressing the amplification of misinformation and disinformation related 
to the COVID-19 pandemic. Licensed physicians, doctors, and surgeons possess a high degree of 
public trust and therefore must be held accountable for the information they spread. Providing 
patients with accurate, science-based information on the pandemic and COVID-19 vaccinations 
is imperative to protecting public health. By passing this legislation, California will show its 
unwavering support for a scientifically informed populous to protect ourselves from COVID-
19." 

Arguments in Support 
The California Medical Association (CMA) is co-sponsoring this bill.  According to the CMA: 
"The COVID-19 pandemic has unfortunately led to increasing amounts of misinformation and 
disinformation related to the disease including how the virus is transmitted, promoting untested 
treatments and cures, and calling into question public health efforts such as masking and 
vaccinations. Many health professionals, including physicians, have been the culprits of this 
misinformation and disinformation effort." 

ProtectUS is co-sponsoring this bill, writing: "Licensed physicians possess a high degree of 
public trust and therefore have a powerful platform in society. They have a professional and 
ethical obligation to counsel and treat patients based not on their own opinion or beliefs, but on 
medical guidelines and peer-reviewed scientific evidence. When they choose to spread 
inaccurate information and lend credibility to conspiracy theories, physicians discourage patients 
from accessing life-saving vaccines. And their actions disproportionately affect the most 
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vulnerable members of society  those who have the least access to credible information, and the 
fewest resources available should they become sick." 

Arguments in Opposition 
A Voice for Choice Advocacy opposes this bill, writing: "While we agree that physicians and 
surgeons should be disciplined for maliciously sharing misinformation and disinformation, there 
are already measures in place for the California Medical Board to discipline for such offenses. 
Furthermore, AB 2098 is overly broad and would be impossible to implement because there is no 
definition and no established 'standard of care' or 'contemporary scientific consensus' for treating 
SARS-COV-2/COVID-19." 

Californians for Good Governance opposes this bill "based on concerns about its 
unconstitutional restrictions on free speech."  The organization argues that "while the state may 
be able to claim that providing the public with accurate information regarding Covid-19 is a 
compelling interest, it cannot possibly argue that the blunt weapon that AB 2098 represents is 
narrowly tailored to that interest."  The organization further states that "in a country such as ours, 
which was established on the foundation of civil liberties such as free speech, the truth is 
something hashed out in the marketplace of ideas, rather than dictated by the government." 

FISCAL COMMENTS 

According to the Assembly Appropriations Committee, no costs to the MBC, which currently 
implements an allegation code for COVID-19-related complaints and tracks discipline related to 
unprofessional conduct, meeting the requirements of this bill; and minor and absorbable costs to 
the OMBC. 

VOTES 

ASM BUSINESS AND PROFESSIONS:  12-5-2 
YES:  Berman, Bloom, Mia Bonta, Gipson, Irwin, Lee, McCarty, Medina, Mullin, Ward, Ting, 
Akilah Weber 
NO:  Flora, Chen, Cunningham, Megan Dahle, Fong 
ABS, ABST OR NV:  Grayson, Arambula 
 
ASM APPROPRIATIONS:  12-4-0 
YES:  Holden, Bryan, Calderon, Carrillo, Mike Fong, Gabriel, Eduardo Garcia, Jones-Sawyer, 
Quirk, Robert Rivas, Akilah Weber, Wilson 
NO:  Bigelow, Megan Dahle, Davies, Fong 
 

UPDATED 

VERSION: April 20, 2022 

CONSULTANT:  Robert Sumner / B. & P. / (916) 319-3301   FN: 0002384 

-
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SENATE COMMITTEE ON
BUSINESS, PROFESSIONS AND ECONOMIC DEVELOPMENT

Senator Richard Roth, Chair 
2021 - 2022  Regular  

 
Bill No:            AB 2098  Hearing Date:    June 27, 2022 
Author: Low 
Version: June 21, 2022      
Urgency: No Fiscal: Yes 
Consultant: Sarah Mason 
 

Subject:  Physicians and surgeons: unprofessional conduct 
 
 
SUMMARY:  Makes disseminating misinformation, as defined, or disinformation related 
to COVID-19, including false or misleading information regarding the nature and risks of 
the virus, its prevention and treatment; and the development, safety, and effectiveness 
of COVID-19 vaccines, by a physician and surgeon unprofessional conduct. 
 
Existing law: 
 
1) Establishes various practice acts in the Business and Professions Code (BPC) 

governed by various boards within the Department of Consumer Affairs (DCA) which 
provide for the licensing and regulation of health care professionals.  (Business and 
Professions Code (BPC) §§ 500 et seq.)  
 

2) Regulates the practice of medicine under the Medical Practice Act (Act), which 
establishes the Medical Board of California (MBC) to administer and enforce the Act. 
(Business and Professions Code (BPC) § 2000 et. seq.) 

 
3) Enacts the Osteopathic Act, which provides for the licensure and regulation of 

osteopathic physicians and surgeons. (BPC §§ 2450 et seq.) 
 
4) Provides that protection of the public shall be the highest priority for both the MBC 

and the Osteopathic Medical Board of California (OMBC) in exercising their 
respective licensing, regulatory, and disciplinary functions, and that whenever the 
protection of the public is inconsistent with other interests sought to be promoted, 
the protection of the public shall be paramount. (BPC § 2001.1; § 2450.1) 

 
5) Provides that all proceedings against a licensee for unprofessional conduct, or 

against an applicant for licensure for unprofessional conduct or cause, shall be 
conducted in accordance with the Administrative Procedure Act. (BPC § 2230) 

 
6) Establishes various violations that constitute unprofessional conduct. (BPC §§ 725 

et. seq) 
 
7) Requires the MBC to take action against any licensee who is charged with 

unprofessional conduct, which includes, but is not limited to, the following: 
 

a) Violating or aiding in the violation of the Medical Practice Act.  
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b) Gross negligence. 
 

c) Repeated negligent acts.  
 

d) Incompetence.  
 

e) The commission of any act involving dishonesty or corruption that is substantially 
related to the qualifications, functions, or duties of a physician. 
 

f) Any action or conduct that would have warranted the denial of a certificate.  
 

g) The failure by a physician, in the absence of good cause, to attend and 
participate in an investigatory interview by the MBC. (BPC § 2234) 
 

8) Provides that a physician shall not be subject to discipline solely on the basis that 
the treatment or advice they rendered to a patient is alternative or complementary 
medicine if that treatment or advice was provided after informed consent and a 
good-faith prior examination; was provided after the physician provided the patient 
with information concerning conventional treatment; and the alternative 
complementary medicine did not cause a delay in, or discourage traditional 
diagnosis of, a condition of the patient, or cause death or serious bodily injury to the 
patient. (BPC § 2234.1)  

 
This bill: 
 
1) Provides that it is unprofessional conduct for a physician and surgeon to 

disseminate misinformation or disinformation related to COVID-19, including: 
 

a) False or misleading information about the nature and risks of the virus,  
 
b) COVID-19 prevention and treatment; and  
 
c) The development, safety, and effectiveness of COVID-19 vaccines. 

 
2) Defines the following for the purposes of 1) and 2): 
 

a)  MBC or OMBC. 
 

b)  
disseminated with malicious intent or an intent to mislead. 

 
c)  

e form of treatment or advice. 
 

d) 
scientific consensus to an extent where its dissemination constitutes gross 
negligence by the licensee. 

 
e) nsed by the MBC or OMBC. 

 

"Board" means the 

"Disinformation" means misinformation that the licensee deliberately 

"Disseminate" means the conveyance of information from the licensee to a 
patient under the licensee's care in th 

"Misinformation" means false information that is contradicted by contemporary 

"Physician and surgeon" means person lice 
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3) Specifies that violators of these provisions are not guilty of a misdemeanor.
 

4) Makes findings and declarations that: 
 

a) The global spread of the SARS-CoV-2 coronavirus, or COVID-19, has claimed 
the lives of over 6,000,000 people worldwide, including nearly 90,000 
Californians. 
 

b) Data from the federal Centers for Disease Control and Prevention (CDC) shows 
that unvaccinated individuals are at a risk of dying from COVID-19 that is 11 
times greater than those who are fully vaccinated. 
 

c) The safety and efficacy of COVID-19 vaccines have been confirmed through 
evaluation by the federal Food and Drug Administration (FDA) and the vaccines 
continue to undergo intensive safety monitoring by the CDC. 
 

d) The spread of misinformation and disinformation about COVID-19 vaccines has 
weakened public confidence and placed lives at serious risk. 
 

e) Major news outlets have reported that some of the most dangerous propagators 
of inaccurate information regarding the COVID-19 vaccines are licensed health 
care professionals. 
 

f) The Federation of State Medical Boards has released a statement warning that 
physicians who engage in the dissemination of COVID-19 vaccine misinformation 
or disinformation risk losing their medical license, and that physicians have a 
duty to provide their patients with accurate, science-based information. 
 

g) In House Resolution No. 74 of the 2021 22 Regular Session, the California State 
Assembly declared health misinformation to be a public health crisis, and urged 
the State of California to commit to appropriately combating health 
misinformation and curbing the spread of falsehoods that threaten the health and 
safety of Californians.  

 
FISCAL EFFECT:  According to the Assembly Committee on Appropriations, the bill will 
not result in costs to MBC, which currently implements an allegation code for COVID-
19-related complaints and tracks discipline related to unprofessional conduct, meeting 
the requirements of this bill. The Committee noted that the bill will result in minor and 
absorbable costs to OMBC. 
 
COMMENTS: 
 
1. Purpose.  The bill is sponsored by the California Medical Association. According to 

misinformation and 
disinformation related to the COVID-19 pandemic. Licensed physicians, doctors, 
and surgeons possess a high degree of public trust and therefore must be held 
accountable for the information they spread. 
 
Providing patients with accurate, science-based information on the pandemic and 
COVID-19 vaccinations is imperative to protecting public health. By passing this 

the Author, "AB 2098 is crucial to addressing the amplification of 
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legislation, California will demonstrate its unwavering support for a scientifically 
informed populous to protect ourselves from COVID-  

 
2. Background.   

 
COVID-19 Misinformation and Disinformation. In March 2020, Governor Newsom 
declared a State of Emergency due to the COVID-19 pandemic that was beginning 
to spread widely. Center for Disease Control (CDC) and State Public Health 
Officials began issuing regular updates to inform the state on the long and short 
impacts of the virus, best ways to prevent spreading and contracting the virus which 
include wearing surgical and N-95 masks and receiving the COVID-19 vaccine, and 
awareness of symptoms. As the CDC and State Public Health officials began to 
learn more about the virus, spread, and overall impacts, the information was 
disseminated to doctors to help patients survive the virus if contracted, prevent 
patients from getting the virus, and cope with long term side effects now known as 

spent countless days treating patients and learning about the virus.  
 
In December 2020, an emergency-approved COVID-19 vaccine began to roll out 
first to the aging population and healthcare professionals and eventually to all 
adults, and now all children. While scientists began working on creating the vaccine, 
misinformation and disinformation spread widely. CDC makes the distinction that 
misinformation is shared by people who not intend harm and disinformation is false 
information to deliberately disseminate with malice. This bill makes a distinction, but 
does not differentiate consequences for doctors.  

 
Misinformation has resulted in less than desired vaccine rates, continued 
unnecessary spread and risk to communities. As of June 21, 2022, only 75.6% of 
people 5 and older are fully vaccinated1. Yale Medicine reports that a community 
needs 95% of the population to reach herd immunity. Part of the low vaccine rate is 
attributed to misinformation causing fear about potential side effects. Vaccine 
hesitancy is directly linked to misinformation.2 Researchers at the Center for Health 
Security at the Johns Hopkins Bloomberg School of Public Health recently 
estimated that 2 million to 12 million people in the US were unvaccinated against 
COVID-19 because of misinformation or disinformation.  
 
In November 21, the American Medical Association adopted a new policy to combat 
misinformation  their professional license to 
validate the disinformation they are spreading has seriously undermined public 
health efforts 3 The CDC and State Public Health Officials have published a myths 
and facts page to clarify misinformation. Myths the CDC is actively informing 
Americans about include: vaccines do not contain microchips, the vaccine will not 
make you magnetic, and the vaccine will not change your DNA.  Origination of 
misinformation is not clear; however, the White House reported in 2021 that much 

                                            
1 https://covid19.ca.gov/vaccination-progress-data/#overview 
2 https://www.ncbi.nlm.nih.gov/pmc/articles/PMC8528483/ 
3 https://www.ama-assn.org/press-center/press-releases/ama-adopts-policy-combat-disinformation-
health-care-professionals 

19." 

"long COVID". During the course of the pandemic, all healthcare professionals 

because "[health professional] using 
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of the COVID-19 vaccine misinformation began with a number of online social 
media users.  
 
The CDC and State Public Health Officials are generally recognized as the leading 
experts in issue guidance for all public health matters which in the recent past has 
included sharing information on heart disease, diabetes, and communicable 
diseases. Howev
has been questioned. In peer-reviewed journal, a study determined that 
prophylaxis of COVID-19 misinformation might be achieved by taking concrete 

steps to improve trust in science and scientists, such as building understanding of 
the scientific process and supporting open science initiatives. 4 Doctors providing 
accurate information would serve as an imperative piece of this recommendation to 
combat current misinformation. 
 
In Florida, a doctor filed a complaint the Florida Department of Health allegedly a 
doctor was spreading misinformation about the safety and effectiveness of the 
COVID-19 vaccine and the use of masks for prevention. Ultimately there was no 
action taken against the doctor accused of spreading misinformation because state 
law does not prohibit misinformation or disinformation from doctors.5 Other reports 
of physicians providing false information remains an issue.   
 
Physicians and healthcare professionals play a critical role in keeping communities 

inform decisions made by their patients. As such, providing accurate information will 
he Center for Countering 

Digital Hate, which tracks vaccine misinformation online, says that even though the 
number of doctors involved in spreading this sort of bad information is tiny, they're 
having an outsized influence. 6 This bill would explicating hold physicians 
accountable for providing misinformation or disinformation about COVID-19 
vaccines. This bill does not, however, include other healthcare professionals which 
have also been reported as spreading misinformation and disinformation.  

 
Physician and surgeon enforcement. The enforcement process begins with a 
complaint.  Complaints are received from various sources, including the public, 
generated internally by MBC or OMBC, or based on information MBC and OMBC 
receive from various entities through mandatory reports to the boards.   
 
MBC licensee complaints are received by the Central Complaint Unit, which starts 
the process of determining next steps for a complaint.  All complaints that pertain to 
treatment provided by a physician require patient medical records to be obtained.  
MBC reports that it is "subject to significant limitations in its authority to inspect and 
review medical records in the possession of a licensee. Generally, the Board must 
obtain patient consent prior to requesting records from a licensee. However, 
obtaining patient consent (for example, in cases involving inappropriate prescribing 
of opioids) may be difficult. If the patient refuses to give consent, then the Board 

                                            
4 https://bmcpublichealth.biomedcentral.com/articles/10.1186/s12889-020-10103-x 
5 https://jamanetwork.com/journals/jama/fullarticle/2789369 
6 https://www.npr.org/sections/health-shots/2021/09/14/1035915598/doctors-covid-misinformation-
medical-license 

er, the CDC and public health officials' knowledge and public trust 

" 

healthy. A physician's recommendation and information sharing will educate and 

ultimately impact patient's health. NPR reported that, "T 
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must establish good cause to issue a subpoena and may have to file a motion to 
compel in superior court to enforce the subpoena. Without quick access to records, 
investigations take longer to complete. In some cases, the Board is required to 
close complaints because its investigation cannot proceed without relevant medical 
records." Complaints regarding quality of care are received and reviewed by 

medical consultant determines whether the quality of care issues presented in the 
complaint and supporting documents warrant investigation. 
 
Pursuant to Business and Professions Code (BPC) Section 2220.08, before a 
quality of care complaint for MBC licensees is referred for further investigation, it 
must be reviewed by one or more medical experts with the pertinent education, 
training, and expertise to evaluate the specific standards of care issues raised by 
the complaint to determine if further field investigation is required.  When a medical 
reviewer determines that a complaint warrants referral for further investigation, CCU 
transfers the complaint to the 
Division of Investigation (DOI) which handles investigations for a number of health 
related boards within DCA to be investigated by a sworn investigator, a peace 
officer. There are 12 HQIU field offices located throughout California that handle 
these investigations. 
   
MBC's complaint priorities are outlined in BPC section 2220.05 in order to ensure 
that physicians representing the greatest threat of harm are identified and 
disciplined expeditiously. MBC must ensure that it is following this section of law 
when investigating complaints, including complaints alleging the following as being 
the highest priority: 
 

 Gross negligence, incompetence, or repeated negligent acts that involve 
death or serious bodily injury to one or more patients, such that the physician 
and surgeon represents a danger to the public 

 
 Drug or alcohol abuse by a physician and surgeon involving death or serious 

bodily injury to a patient 
 

 Repeated acts of clearly excessive prescribing, furnishing, or administering 
of controlled substances, or repeated acts of prescribing, dispensing, or 
furnishing of controlled substances without a good faith prior examination of 
the patient and medical reason therefor 

 
 Repeated acts of clearly excessive recommending of cannabis to patients for 

medical purposes, or repeated acts of recommending cannabis to patients 
for medical purposes without a good faith prior examination of the patient and 
a medical reason for the recommendation 

 
 Sexual misconduct with one or more patients during a course of treatment or 

an examination,  
 

 Practicing medicine while under the influence of drugs or alcohol; and 
 

OMBC's Complaint Unit (CU) in Sacramento by a medical consultant. The CU 

Health Quality Investigation Unit (HQIU) in the DCA's 

• 

• 

• 

• 

• 

• 
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 Repeated acts of clearly excessive prescribing, furnishing, or administering 
psychotropic medications to a minor without a good faith prior examination of 
the patient and medical reason therefor. 

 
For complaints about physicians and surgeons that are subsequently investigated 
and meet the necessary legal prerequisites, a Deputy Attorney General (DAG) in 
the Office of the Attorney General (OAG) drafts formal charges, known as an 
"Accusation". A hearing before an Administrative Law Judge (ALJ) is subsequently 
scheduled, at which point settlement negotiations take place between the DAG, the 
physician and their attorney and MBC or OMBC staff.  Often times these result in a 
stipulated settlement, similar to a plea bargain in criminal court, where a licensee 
admits to having violated charges set forth in the accusation, or admits that the 
MBC or OMBC could establish a factual and legal basis for the charges in the 
Accusation at hearing, and accepts penalties for those violations.  If a licensee 
contests charges, the case is heard before an ALJ who subsequently drafts a 
proposed decision.  This decision is reviewed by a panel of MBC members or the 
OMBC Board who either adopt the decision as proposed, adopt the decision with a 
reduced penalty or adopt the decision with an increased penalty.  If probation is 
ordered, a copy of the final decision is referred t
probation monitor for assignment to an inspector who monitors the licensees for 
compliance with the terms of probation.    

 
3. Arguments in Support.  According to The American College of Obstetricians and 

Gynecologists District IX (ACOG), 
2098 will constitute unprofessional conduct for a physician and surgeon to spread 
disinformation related to COVID-19, including false or misleading information 
regarding the virus, its prevention and treatment; and development, safety, and 
effectiveness of COVID-19 vaccines. 
 
Licensed physicians possess a high degree of public trust and therefore have a 
powerful platform in society. When they choose to spread inaccurate information, 
physicians contradict their responsibilities and further erode public trust in the 
medical profession. By passing this bill, California will demonstrate its unwavering 
support for a scientifically informed populous to protect ourselves from COVID-19.  
 
The California Medical Association  COVID-19 pandemic has 
unfortunately led to increasing amounts of misinformation and disinformation related 
to the disease including how the virus is transmitted, promoting untested treatments 
and cures, and calling into question public health efforts such as masking and 
vaccinations. Many health professionals, including physicians, have been the 
culprits of this misinformation and disinformation effort. 
 
In July, the Federation of State Medical Boards (FSMB) released a statement1 in 
response to the dramatic increase in COVID-19 misinformation and disinformation. 

-19 vaccine 
misinformation or disinformation are risking disciplinary actions by state medical 

also have an ethical and professional responsibility to practice medicine in the best 
interests of their patients and must share information that is factual, scientifically 
grounded and consensus-driven for the betterment of public health. Spreading 

• 

o MBC's Probation Unit or OMBC's 

____________ "In response to the surge of misinformation, AB 

" 

----------- writes, "The 

The FSMB stated, "physicians who generate and spread COVID 

boards, including the suspension and revocation of their medical licenses ... they 
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inaccurate COVID-19 vaccine information contradicts that responsibility, threatens 
to further erode public trust in the medical professi  
 
While the MBC may have the ability to discipline licensees for unprofessional 
conduct under Business and Professions Code section 2234, AB 2098 makes clear 
that the MBC has the statutory authority to take such actions against physicians that 
spread COVID-19 misinformation or disinformation.  
 
The County Health Executives Association of California (CHEAC) 

misinformation is a serious threat to public health. It can cause confusion, sow 

throughout the COVID-19 pandemic, we have witnessed a small minority of medical 
professionals spread misinformation and disinformation that has led some  
Californians to decline COVID-19 vaccines, reject public health measures such as 
masking and physical distancing, and use unproven treatments, such as ivermectin. 
The American Board of Medical Specialties (ABMS), consisting of the boards that 
determine whether physicians can be board-certified, issued a statement in 

medical science by physicians and other medical professionals is especially harmful 
as it threatens the health and wellbeing of our communities and at the same time 

 
Further, a recent article in the Journal of the American Medical Association states 
that the power of social media amplifies the message of the small minority of 
physicians making these types of false claims. AB 2098 clarifies in statute that the 
dissemination of COVID-19 misinformation and disinformation is unprofessional 
conduct and would give clear direction to the Medical Board of California and the 
Osteopathic Medical Board of California on how to evaluate a potential disciplinary 
action against a physician or surgeon who may be investigated for this reason.  
 
According to the American Academy of Pediatrics, California
possess a high degree of public trust and therefore have a powerful platform in 
society. When they choose to spread inaccurate information, physicians contradict 
their responsibilities and further erode public trust in the medical profession. By 
passing this bill, California will demonstrate its unwavering support for a 
scientifically informed populous to protect ourselves from COVID-  

 
4. Arguments in Opposition.  According to a Voice for Choice Advocacy

agree that physicians and surgeons should be disciplined for maliciously sharing 
misinformation and disinformation, there are already measures in place for the 
California Medical Board to discipline for such offenses. Furthermore, AB 2098 is 
overly broad and would be impossible to implement because there is no definition 

treating SARS-COV-2/COVID-19. 
 
We are still in a time of evolution with this virus and its treatment, as we have been 
for the past 2+ years. SARS-COV-2 has mutated becoming more transmissible but 
less severe. While a handful of treatments have been authorized by the FDA, such 
as monoclonal antibodies and anti-viral medications, there are hundreds more in 
clinical trials that will come to market in the next months and years. 

on, and puts all patients at risk." 

" 

----------------------writes, "The 
United States Surgeon General Dr. Vivek H. Murthy recently stated "Health 

mistrust, harm people's health, and undermine public health efforts." Unfortunately, 

September 2021 stating, "The spread of misinformation and the misapplication of 

undermines public trust in the profession and established best practices in care." 

" 

________________ , "Licensed physicians 

19." 

----------, "While we 

and no established "standard of care" or "contemporary scientific consensus" for 
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In the meantime, if this bill passes, California risks losing even more doctors to 
other states because they do not want to be put in the position of possibly being 
disciplined because they were using the latest research, which had not become 
standard of care yet, or trying adjunct treatments for better outcomes, that may not 
have been discovered or written about yet, or using protocols from other countries 
or states. If it were not for doctors trying different approaches throughout the past 

 
 
Association of American Physicians and Surgeons, Inc. write, 
unethical for physicians to participate in any process that impedes the free 
exchange of scientific and clinical ideas through public allegations of misconduct or 

disciplinary environment is anti-scientific and unethical. To our colleagues: In 
addressing differences of opinion regarding patient management, we call on all 
physicians to abstain from making public allegations of professional misconduct 
against colleagues. To Medical Board Members: Decisions on sanctions against 
individual physicians exert the gravest of influence, reaching into life and- death 
clinical decision-making. AAPS believes the proper role for a medical practice board 
is to provide a legal mechanism for patients and physicians to investigate and 
resolve allegations of professional misconduct. This can only be accomplished in an 
environment with clearly defined rules, access to full legal due process, and 
scientific integrity. It is ethically improper to use disciplinary boards to resolve 
debates about the interpretation of medical science.  
 
According to CHCA has the following 
concerns about this bill: 

 Doctors go through rigorous education and training and should be allowed to 
voice their medical and professional opinions freely. 

 Science and medicine have historically been advanced through minority 
voices. The stifling of dissenting opinion will have long lasting effects on the 
advancement of health care. 

 The unintended consequence might be that the healthcare provider shortage 
would be exacerbated by the proposed law. 

 
National Institute of Medicine has reported that it can take up to 17 years for 
a new best practice to reach the average physician and surgeon, it is prudent 
to give attention to new developments not only in general medical care, but 
in the actual treatment of specific diseases, particularly those that are not yet 

ection 
2234.1 

 The understanding of the data and science related to COVID-19 continues to 
change as more studies are done. Standards of care are being updated as 
new information and treatments emerge. Any attempt at determining 

 
 Top doctors in their field from UCSF, Stanford, and other well respected 

institutions are speaking out about their lack of support for COVID-19 
vaccines for children. Would these respected doctors be disciplined if AB 
2098 were to  

two years, we would still be using ventilators ineffectively." 

"We believe it is 

threats of punishment. Use of the stigmatizing label "misinformation" in a medical 

" 

California Health Coalition Advocacy, " 

• 

• 

• 
• California Business and Professions code recognizes that: "Since the 

broadly recognized in California." Division 2, Chapter 5, Article 12, S 

• 

"contemporary scientific consensus" will be fleeting . 

• 

pass?" 
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Californians for Good Governance 

state may be able to claim that providing the public with accurate information 
regarding Covid-19 is a compelling interest, it cannot possibly argue that the blunt 

the foundation of civil liberties such as free speech, the truth is something hashed 
 

 
5. Comments. 

considerable challenges investigating cases involving a violation of the [Act] related 
to COVID-19. Oftentimes, complaints received by the Board pertaining to COVID-19 
are made by a member of the public and not the patient of the physician. In some 
COVID-19 related investigations, the Board is unable to identify any specific 

name, it is impossible to obtain their consent for records and the Board will be 
unable to identify what patient records to seek in a  
 
MBC notes that its request for enhanced authority to inspect medical records would 
assist in overcoming this challenge.  MBC also The definition of 

is unclear and may lead to legal challenges following the imposition 
of discipline under this proposed law. If this occurs, the Board will have to use its 

to defend against such litigation. Further, the Board may face significant challenges 

care, the intent of the licensee, generally, is not relevant. MBC requests that the 
definition be updated to read  
 

scientific consensus contrary to the standard of care to an extent where its 
dissemination constitutes gross negligence by the licensee.  

 
This amendment connects the potential violation to the 

standard of care, which is a well-established concept followed by the Board and 
related administrative entities involved in the disciplinary process.  
 

6. Should this bill only apply to physicians and surgeons? Physician and 
surgeons are not the only licensed health care providers licensed who may engage 
in practices that this bill seeks to address.  Earlier this year, this Committee, in 
coordination with the Assembly Committee on Business and Professions, asked 
questions through the sunset review oversight process about efforts health care 
licensing programs are undertaking in order to curb the spread of medical 
misinformation. One example was highlighted in a staff prepared background paper 
for the sunset review oversight of the Board of Chiropractic Examiners noting that in 
Spring 2020, that board reported that several complaints were received about 
licensed doctors of chiropractic who were advertising that chiropractic care can help 
patients reduce their risk of COVID-19 infection. That board investigated the 
complaints, and the licensees subsequently removed advertisements from their 

____________ opposes this bill "based on concerns about its 
unconstitutional restrictions on free speech." The organization argues that "while the 

weapon that AB 2098 represents is narrowly tailored to that interest." The 
organization further states that "in a country such as ours, which was established on 

out in the marketplace of ideas, rather than dictated by the government." 

MBC supports this bill if it is amended. According to MBC, it "faces 

patients who have been treated by the physician in question. Without a patient's 

n investigative subpoena." 

states that " 
'misinformation' 

financial resources, its staff time, and the staff time of the Attorney General's Office 

proving the dissemination of "disinformation," as it would be required to establish 
the physician's intent. Under current law, to prove a violation of the standard of 

"Misinformation" means false information that is contradicted by contemporary 

According to MBC, " 

" 
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websites. Given that many additional licensed health care providers also have a
high degree of public trust and therefore must be held accountable for the 

information they spread as the Author notes for physicians and surgeons in 
identifying the rationale for this measure, it is unclear why only one category of 
professional would be specified through statue designating their activities as 
unprofessional conduct. The Author may wish to continue discussing whether other 
health care licensees should be included in the provisions of this bill.   

 
SUPPORT AND OPPOSITION: 
 
Support:  
 
California Medical Association (Sponsor) 
American Academy of Pediatrics, California 
American College of Obstetricians and Gynecologists District IX 
California Chapter of The American College of Emergency Physicians 
California Podiatric Medical Association 
California Rheumatology Alliance 
California Society of Anesthesiologists 
Children's Specialty Care Coalition 
County Health Executives Association of California  
Families for Opening Carlsbad Schools 
Pandemic Patients 
Protect US 
Teens for Vaccines INC. 
 
Opposition:  
 
A Voice for Choice Advocacy 
Association of American Physicians and Surgeons 
California Health Coalition Advocacy 
Californians for Good Governance 
Catholic Families 4 Freedom CA 
Central Coast Health Coalition 
Children's Health Defense California Chapter 
Coalition for Informed Consent 
Concerned Women for America 
Dbsa California 
Educate. Advocate. 
Family Details LLC 
Frederick Douglass Foundation of California 
Freedom Keepers United, CA Freedom Keepers 
Front Line Covid-19 Critical Care Alliance 
Homewatch Caregivers of Huntington Beach 
Natomas USD for Freedom 
Not On Our Watch 
Nuremberg 2.0 Ltd. 
Pacific Justice Institute 
Physicians for Informed Consent 
Protection of The Educational Rights for Kids 

" 
" 
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Real Impact.
Restore Childhood 
Siskiyou Conservative Republicans 
Stand Up Sacramento County 
Towards an Internet of Living Beings 
Whittier Parents for Choice 
 
 

-- END -- 
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SENATE RULES COMMITTEE
Office of Senate Floor Analyses 
(916) 651-1520 Fax: (916) 327-4478

AB 2098 

THIRD READING  

Bill No: AB 2098 
Author: Low (D), et al. 
Amended: 6/21/22 in Senate 
Vote: 21  

  

SENATE BUS., PROF. & ECON. DEV. COMMITTEE:  9-4, 6/27/22 
AYES:  Roth, Archuleta, Dodd, Eggman, Hurtado, Leyva, Min, Newman, Pan 
NOES:  Melendez, Bates, Jones, Ochoa Bogh 
NO VOTE RECORDED:  Becker 
 

SENATE APPROPRIATIONS COMMITTEE:  5-2, 8/11/22 
AYES:  Portantino, Bradford, Laird, McGuire, Wieckowski 
NOES:  Bates, Jones 
 

ASSEMBLY FLOOR:  53-20, 5/26/22 - See last page for vote 
  

SUBJECT: Physicians and surgeons:  unprofessional conduct 

SOURCE: California Medical Association 

DIGEST: This bill makes disseminating misinformation, as defined, or 
disinformation related to COVID-19, including false or misleading information 
regarding the nature and risks of the virus, its prevention and treatment; and the 
development, safety, and effectiveness of COVID-19 vaccines, by a physician and 
surgeon unprofessional conduct. 

ANALYSIS:   

Existing law: 

1) Regulates the practice of medicine under the Medical Practice Act (Act), which 
establishes the Medical Board of California (MBC) to administer and enforce 
the Act. (Business and Professions Code (BPC) § 2000 et. seq.) 

2) Enacts the Osteopathic Act, which provides for the licensure and regulation of 
osteopathic physicians and surgeons. (BPC §§ 2450 et seq.) 
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3) Provides that protection of the public shall be the highest priority for both the 
MBC and the Osteopathic Medical Board of California (OMBC) in exercising 
their respective licensing, regulatory, and disciplinary functions, and that 
whenever the protection of the public is inconsistent with other interests sought 
to be promoted, the protection of the public shall be paramount. (BPC § 2001.1; 
§ 2450.1) 

4) Provides that all proceedings against a licensee for unprofessional conduct, or 
against an applicant for licensure for unprofessional conduct or cause, shall be 
conducted in accordance with the Administrative Procedure Act. (BPC § 2230) 

5) Establishes various violations that constitute unprofessional conduct. (BPC §§ 
725 et. seq) 

6) Requires the MBC to take action against any licensee who is charged with 
unprofessional conduct, which includes, but is not limited to, the following: 
a) Violating or aiding in the violation of the Medical Practice Act.  
b) Gross negligence.  
c) Repeated negligent acts.  
d) Incompetence.  
e) The commission of any act involving dishonesty or corruption that is 

substantially related to the qualifications, functions, or duties of a physician. 
f) Any action or conduct that would have warranted the denial of a certificate.  
g) The failure by a physician, in the absence of good cause, to attend and 

participate in an investigatory interview by the MBC. (BPC § 2234) 

7) Provides that a physician shall not be subject to discipline solely on the basis 
that the treatment or advice they rendered to a patient is alternative or 
complementary medicine if that treatment or advice was provided after 
informed consent and a good-faith prior examination; was provided after the 
physician provided the patient with information concerning conventional 
treatment; and the alternative complementary medicine did not cause a delay in, 
or discourage traditional diagnosis of, a condition of the patient, or cause death 
or serious bodily injury to the patient. (BPC § 2234.1)  

This bill: 

1) Provides that it is unprofessional conduct for a physician and surgeon to 
disseminate misinformation or disinformation related to COVID-19, including: 
false or misleading information about the nature and risks of the virus; COVID-
19 prevention and treatment; and the development, safety, and effectiveness of 
COVID-19 vaccines. 
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2) Defines the following: 
a)   
b) 

disseminated with malicious intent or an intent to mislead. 
c)  

 
d) ed by 

contemporary scientific consensus to an extent where its dissemination 
constitutes gross negligence by the licensee. 

e)  

3) Specifies that violators of these provisions are not guilty of a misdemeanor. 

4) Makes findings and declarations about the impacts of COVID-19, information 
about COVID-19 vaccines, and impacts of misinformation and disinformation 
about COVID-19 vaccines  

Background 

COVID-19 Misinformation and Disinformation. In March 2020, Governor 
Newsom declared a State of Emergency due to the COVID-19 pandemic that was 
beginning to spread widely. In December 2020, an emergency-approved COVID-
19 vaccine began to roll out first to the aging population and healthcare 
professionals and eventually to all adults, and now all children. While scientists 
began working on creating the vaccine, misinformation and disinformation spread 
widely. CDC makes the distinction that misinformation is shared by people who 
not intend harm and disinformation is false information to deliberately disseminate 
with malice. This bill makes a distinction, but does not differentiate consequences 
for doctors.  

Misinformation has resulted in less than desired vaccine rates, continued 
unnecessary spread and risk to communities. Reports show that as of June 21, 
2022, only 75.6% of people 5 and older are fully vaccinated. Yale Medicine 
reports that a community needs 95% of the population to reach herd immunity. 
Part of the low vaccine rate is attributed to misinformation causing fear about 
potential side effects. Researchers at the Center for Health Security at the Johns 
Hopkins Bloomberg School of Public Health recently estimated that 2 million to 
12 million people in the US were unvaccinated against COVID-19 because of 
misinformation or disinformation.  

In November 2021, the American Medical Association adopted a new policy to 

"Board" means the MBC or OMBC. 
"Disinformation" means misinformation that the licensee deliberately 

"Disseminate" means the conveyance of information from the licensee to a 
patient under the licensee's care in the form of treatment or advice. 
"Misinformation" means false information that is contradict 

"Physician and surgeon" means person licensed by the MBC or OMBC. 

combat misinformation because "[health professional] using their professional 
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license to validate the disinformation they are spreading has seriously undermined 

myths and facts page to clarify misinformation. Origination of misinformation is 
not clear; however, the White House reported in 2021 that much of the COVID-19 
vaccine misinformation began with a number of online social media users.  

Physicians and healthcare professionals play a critical role in keeping communities 

inform decisions made by their patients. As such, providing accurate information 

Countering Digital Hate, which tracks vaccine misinformation online, says that 
even though the number of doctors involved in spreading this sort of bad 
information  This bill would 
explicating hold physicians accountable for providing misinformation or 
disinformation about COVID-19 vaccines. This bill does not, however, include 
other healthcare professionals which have also been reported as spreading 
misinformation and disinformation.  

Comments 

a violation of the [Act] related to COVID-19. Oftentimes, complaints received by 
the Board pertaining to COVID-19 are made by a member of the public and not the 
patient of the physician. In some COVID-19 related investigations, the Board is 
unable to identify any specific patients who have been treated by the physician in 

records and the Board will be unable to identify what patient records to seek in an 
 MBC notes that its request for enhanced authority to 

inspect medical records would assist in overcoming this challenge.  MBC also 

challenges following the imposition of discipline under this proposed law. MBC 
requests that the definition be updated to read  
information that is contradicted by contemporary scientific consensus contrary to 
the standard of care to an extent where its dissemination constitutes gross 
negligence by the licensee.  

Physicians and surgeons are not the only licensed health care providers licensed 
who may engage in practices that this bill seeks to address.  In 2022, the Senate 
Committee on Business, Professions, and Economic Development, in coordination 
with the Assembly Committee on Business and Professions, asked questions 
through the sunset review oversight process about efforts health care licensing 

public health efforts". The CDC and State Public Health Officials have published a 

healthy. A physician's recommendation and information sharing will educate and 

will ultimately impact patient's health. NPR reported that, "The Center for 

is tiny, they're having an outsized influence." 

According to MBC, it "faces considerable challenges investigating cases involving 

question. Without a patient's name, it is impossible to obtain their consent for 

investigative subpoena." 

states that "The definition of 'misinformation' is unclear and may lead to legal 

"Misinformation" means false 
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programs are undertaking in order to curb the spread of medical misinformation. 
One example was highlighted in a staff prepared background paper for the sunset 
review oversight of the Board of Chiropractic Examiners noting that in Spring 
2020, that board reported that several complaints were received about licensed 
doctors of chiropractic who were advertising that chiropractic care can help 
patients reduce their risk of COVID-19 infection. That board investigated the 
complaints, and the licensees subsequently removed advertisements from their 
websites. Given that many additional licensed health care providers also have a 
high degree of public trust and therefore must be held accountable for the 

identifying the rationale for this measure, it is unclear why only one category of 
professional would be specified through statue designating their activities as 
unprofessional conduct.  

FISCAL EFFECT: Appropriation: No Fiscal Com.: Yes Local: No 

According to the Senate Appropriations Committee, OMBC estimates a fiscal 
impact of $10,000 and MBC anticipates any fiscal impact to be absorbable within 
existing resources as the board currently implements an allegation code for 
COVID-19 related complaints and tracks discipline related to unprofessional 
conduct. Actual enforcement costs to the MBC and OMBC are indeterminate and 
would depend on the volume of complaints received specific to COVID-19 
misinformation and disinformation, as well as the complexity of any subsequent 
investigations. The Office of Information Services within the Department of 
Consumer Affairs estimates $1,600 for workload associated with making 
information technology changes. 

SUPPORT: (Verified 8/11/22) 

California Medical Association (source) 
American Academy of Pediatrics, California 
American College of Emergency Physicians, California Chapter 
American College of Obstetricians and Gynecologists District IX 
California Podiatric Medical Association 
California Rheumatology Alliance 
California Society of Anesthesiologists 
Children's Specialty Care Coalition 
County Health Executives Association of California  
Families for Opening Carlsbad Schools 
Pandemic Patients 
  

" 
information they spread", as the Author notes for physicians and surgeons in 
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Protect US 
Teens for Vaccines, Inc. 

OPPOSITION: (Verified 8/11/22) 

A Voice for Choice Advocacy 
Association of American Physicians and Surgeons 
California Health Coalition Advocacy 
Californians for Good Governance 
Catholic Families 4 Freedom, California 
Central Coast Health Coalition 
Children's Health Defense California Chapter 
Coalition for Informed Consent 
Concerned Women for America 
Depression and Bipolar Support Alliance, California 
Educate. Advocate. 
Family Details LLC 
Frederick Douglass Foundation of California 
Freedom Keepers United, California Freedom Keepers 
Front Line Covid-19 Critical Care Alliance 
Homewatch Caregivers of Huntington Beach 
Natomas USD for Freedom 
Not On Our Watch 
Nuremberg 2.0 Ltd. 
Pacific Justice Institute 
Physicians for Informed Consent 
Protection of The Educational Rights for Kids 
Real Impact. 
Restore Childhood 
Siskiyou Conservative Republicans 
Stand Up Sacramento County 
Towards an Internet of Living Beings 
Whittier Parents for Choice 

ARGUMENTS IN SUPPORT: Supporters write that licensed physicians possess 
a high degree of public trust and therefore have a powerful platform in society. 
When they choose to spread inaccurate information, physicians contradict their 
responsibilities and further erode public trust in the medical profession. By passing 
this bill, California will demonstrate its unwavering support for a scientifically 
informed populous to protect ourselves from COVID-19. The California Medical 

While the MBC may have the ability to discipline licensees Association notes that " 
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for unprofessional conduct under Business and Professions Code section 2234, AB 
2098 makes clear that the MBC has the statutory authority to take such actions 
against physicians that spread COVID-   
Supporters state that health misinformation is a serious threat to public health that 

health efforts. 
 
ARGUMENTS IN OPPOSITION: According to A Voice for Choice Advocacy, 

maliciously sharing misinformation and disinformation, there are already measures 
in place for the California Medical Board to discipline for such offenses. 
Furthermore, AB 2098 is overly broad and would be impossible to implement 
because there is no standard of care  or 
contemporary scientific consensus  for treating SARS-COV-2/COVID-19.

Opponents also note that doctors should be allowed to voice their medical and 
professional opinions freely and state that an unintended consequence of this bill 
might be that the healthcare provider shortage would be exacerbated.  Opponents 
also express concerns about unconstitutional restrictions on free speech. 
 
ASSEMBLY FLOOR:  53-20, 5/26/22 
AYES:  Aguiar-Curry, Arambula, Bauer-Kahan, Bennett, Bloom, Boerner 

Horvath, Mia Bonta, Bryan, Calderon, Carrillo, Cervantes, Cooper, Daly, Mike 
Fong, Friedman, Gabriel, Cristina Garcia, Eduardo Garcia, Gipson, Gray, 
Haney, Holden, Irwin, Jones-Sawyer, Kalra, Lee, Levine, Low, Maienschein, 
McCarty, Medina, Mullin, Muratsuchi, Petrie-Norris, Quirk, Quirk-Silva, 
Ramos, Reyes, Luz Rivas, Robert Rivas, Rodriguez, Blanca Rubio, Salas, 
Santiago, Stone, Ting, Villapudua, Ward, Akilah Weber, Wicks, Wilson, Wood, 
Rendon 

NOES:  Bigelow, Chen, Choi, Cooley, Cunningham, Megan Dahle, Davies, Flora, 
Fong, Gallagher, Kiley, Lackey, Mathis, Nguyen, Patterson, Seyarto, Smith, 
Valladares, Voepel, Waldron 

NO VOTE RECORDED:  Berman, Grayson, Mayes, Nazarian, O'Donnell 
 
Prepared by: Sarah Mason / B., P. & E.D. /  
8/13/22 9:49:29 

****  END  **** 

 

19 misinformation or disinformation." 

can cause confusion, sow mistrust, harm people's health, and undermine public 

"While we agree that physicians and surgeons should be disciplined for 

definition and no established ' 
" 
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CONCURRENCE IN SENATE AMENDMENTS 
AB 2098 (Low) 
As Amended  August 22, 2022 
Majority vote 

SUMMARY 

Expressly provides that the dissemination of misinformation or disinformation related to 
COVID-19 by physicians and surgeons constitutes unprofessional conduct. 

Senate Amendments 
1) Strikes the requirement that the Medical Board of California (MBC) or the Osteopathic 

Medical Board of California (OMBC) must consider certain factors prior to bringing a 
disciplinary action against a licensee under this bill. 

2) Adjusts the definition of "misinformation" to mean false information that is contradicted by 
contemporary scientific consensus contrary to the standard of care. 

3) Rearranges this bill's definitions so that they are listed in alphabetical order. 

COMMENTS 

Misinformation and Disinformation.  This bill is intended to target three types of false or 
misleading information relating to the COVID-19 pandemic.  First, the language refers to 
nonfactual information regarding "the nature and risks of the virus"  for example, misleadingly 
comparing COVID-19 to less serious conditions or inaccurately characterizing the deadliness of 
the disease.  Second, the bill seeks to address false statements regarding its "prevention and 
treatment"  this would presumably include treatments and therapies that have no proven 
effectiveness against the virus.  The third category is for misinformation or disinformation 
regarding "the development, safety, and effectiveness of COVID-19 vaccines." 

Public skepticism and misunderstanding of diseases, treatments, and immunizations is not unique 
to COVID-19.  The earliest known group formed to oppose vaccination programs, the National 
Anti-Vaccination League, was established in the United Kingdom in 1866 following a series of 
violent protests against mandatory smallpox immunizations in the Vaccination Act of 1853.  In 
1918, conspiracy theories were circulated that the Spanish Flu pandemic was a deliberate act of 
biological warfare, spread through aspirin manufactured by German company Bayer. 

What has been historically unprecedented about the dissemination of misinformation and 
disinformation throughout the COVID-19 pandemic is the omnipresence of media coverage and 
the prevalence of social media.  False information can easily be spread to millions within days or 
even hours of it being created.  It can become challenging for a population already feeling 
overloaded with complex information to differentiate between thoroughly researched, accurate 
reporting and information that is oversimplified, unproven, or patently false. 

A substantial factor in the spread of false information is a phenomenon known as "confirmation 
bias."  When individuals hold a preexisting belief or suspicion, they will often unconsciously 
seek out information to validate that predisposition and filter out contradictory evidence.  The 
persistence of modern media exposure and the internet has exacerbated this effect, as information 
seeming to support virtually any viewpoint or understanding can now easily be found through the 
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use of search engines and social media.  Many websites further exacerbate the issue of 
confirmation bias by algorithmically delivering consistent information to users who have 
demonstrated a pattern of belief or ideology. 

The role of physicians and other health professionals in legitimizing false information during the 
COVID-19 pandemic has presented serious implications for public safety.  For example, the 
federal Centers for Disease Control and Prevention (CDC) has for decades been recognized as 
the United States government's primary agency for protecting Americans through expert research 
and advice related to the control and prevention of communicable disease.  The CDC has 
consistently warned Americans about the threat of COVID-19 and strongly encouraged 
vaccination.  However, throughout the pandemic, many individuals who are predisposed toward 
skepticism of the government and incredulity toward vaccines have sought to validate those 
views, despite unambiguous guidance to the contrary from leading health experts. 

As a result, health practitioners whose views on COVID-19 and immunization against it are 
within the extreme minority for their profession are armed with a disproportionately loud voice 
in the public discourse.  Antigovernment cynics and vaccine skeptics cohere to the opinions of 
those few physicians who will reinforce their beliefs as they seek to appeal to authority in service 
of their confirmation bias.  The effect of this is that a relatively small group of public health 
contrarians who are licensed as physicians will be afforded the same, if not more, credibility as 
long-trusted public institutions like the CDC, the FDA, and the American Medical Association, 
even if those physicians do not specialize in epidemiology or infectious disease prevention. 

The incongruity of this reasoning is frequently rationalized in part through conspiracy theories 
about the medical establishment.  This is not novel.  When allopathic medicine first achieved 
dominance during the Progressive Era, there were many who vilified the medical system as 
financially motivated, accusing "modern medicine men" of oppressing natural therapies in order 
to profit from a monopoly on health care practice.  Other related conspiracy theories frequently 
involve the United States government, which has been accused of everything from inventing or 
exaggerating the pandemic to suppressing natural remedies, or even using COVID-19 vaccines 
as a clandestine method for implanting microchips into Americans. 

Role of State Medical Boards.  Physicians and surgeons in California are regulated by one of two 
entities: the Medical Board of California (MBC) or the Osteopathic Medical Board of California 
(OMBC).  The MBC licenses and regulates about 153,000 physicians while the OMBC licenses 
and regulates slightly over 12,000.  Despite receiving different forms of medical education and 
being overseen by separate boards, the essential scope of practice for these two categories of 
licensees are virtually identical. 

In July of 2021, the Federation of State Medical Boards (FSMB) issued a statement positioned as 
being "in response to a dramatic increase in the dissemination of COVID-19 vaccine 
misinformation and disinformation by physicians and other health care professionals on social 
media platforms, online and in the media."  The FSMB warned that physicians who engage in 
the spread of false information related to COVID-19 were jeopardizing their licenses to practice 
medicine.  While physicians are subject to discipline only by boards located in states where they 
hold a license, the FSMB's statement was viewed as a serious warning to doctors that they risked 
disciplinary action if they engaged in spreading inaccurate information. 

Following the FSMB's statement, some state medical boards appeared poised to take action 
against licensees found to be spreading misinformation or disinformation.  Tennessee's Board of 
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Medical Examiners adopted the FSMB's statement as their own.  However, in response, the 
state's Republican legislature threatened to disband the board if it sought to take any such action 
against a physician.  Legislation in at least fourteen states has been introduced to prevent medical 
boards from holding physicians who spread false information accountable in accordance with the 
FSMB's guidance. 

In contrast to legislative action taken in those states, this bill would seek to confirm that in 
California, physicians who disseminate COVID-19 misinformation or disinformation are indeed 
subject to formal discipline.  The bill would expressly establish that such dissemination would 
constitute "unprofessional conduct"  a term used prolifically in the Medical Practice Act as a 
general description of numerous forms of conduct for which disciplinary action may be taken.  
The MBC or OMBC would be authorized to take enforcement action against physicians who 
have used their licenses to jeopardize public health and safety through the spread of false 
information. 

It is certainly meaningful that this bill would establish as a matter of California law that 
physicians are subject to discipline for spreading false information.  However, it is more than 
likely that the MBC and OMBC are both already fully capable of bringing an accusation against 
a physician for this type of misconduct.  For example, the Medical Practice Act includes "gross 
negligence" and "repeated negligent acts" within the meaning of unprofessional conduct, 
representing situations where the physician deviated from the standard of care in the opinion of 
the MBC and its expert medical reviewers. 

If, for example, a physician were to advise patients to inject disinfectant as a way of treating 
COVID-19  as former President Trump once did, resulting in a sharp rise in reported incidents 
of misusing bleach and other cleaning products  disseminating that "misinformation" would 
almost certainly be considered negligent care subject to discipline.  Whether a case of spreading 
misinformation is sufficient to bring an action for gross negligence would be evaluated using the 
MBC's expert reviewer guidelines, which provide that "the determining factor is the degree of 
departure from the applicable standard of care."  Similarly, it is arguable that spreading 
"disinformation" as commonly defined would constitute an "act of dishonesty or corruption"
also statutorily included within the Medical Practice Act's meaning of unprofessional conduct. 

Those in opposition to this bill have expressed concern that the MBC would overzealously 
prosecute doctors for expressing views that are outside the mainstream but not indisputably 
unreasonable based on the physician's research and training.  This apprehension cannot easily be 
reconciled with persistent criticisms levied against the MBC by the Legislature and patient safety 
advocates, who have repeatedly reproved the board for its underwhelming enforcement 
activities.  Major news editorials have pointed out that the MBC only takes formal disciplinary 
action in about three percent of cases, and that more than 80 percent of complaints are dismissed 
without investigation.  As the Legislature persists in its admonishment of the MBC for failing to 
take aggressive action against physicians who commit unprofessional conduct, it would appear 
dubious that the board would excessively utilize the authority expressly provided by this bill. 

It stands to reason that Californians who have demonstrated suspicion toward both the medical 
establishment and their government would be slow to trust the MBC, with a majority of its 
members consisting of physicians appointed by the Governor.  However, the degree of enmity 
recently exhibited by physicians and others opposed to COVID-19 prevention policies could be 
viewed as disturbing.  In December of 2021, it was reported that representatives of an anti-
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vaccination organization called America's Frontline Doctors had stalked and intimidated Kristina 
Lawson, President of the MBC.  This harassment was escalated in April of 2022 when that same 
organization "released a 21-minute video that depicts Lawson in Nazi regalia, a whip in her hand 
and swastika on her shoulder, and shows a clip of the garage confrontation validating Lawson's 
description." 

America's Frontline Doctors was founded by Dr. Simone Gold, who holds an active license in 
California as a physician.  Dr. Gold and her organization have vociferously promoted 
hydroxychloroquine as a COVID-19 treatment, despite evidence increasingly showing it to be 
ineffective and potentially unsafe.  Dr. Gold has engaged in multiple campaigns to stoke public 
distrust in COVID-19 vaccines, characterizing them as "experimental" despite numerous safety 
and efficacy trials successfully confirming their safety and efficacy.  Dr. Gold spoke at a rally 
held in conjunction with the attempted insurrection on the United States Capitol on January 6, 
2021; she was arrested and subsequently pleaded guilty to a misdemeanor relating to that event. 

Despite what would appear to be repeated conduct perpetrated by Dr. Gold involving the 
dissemination of false information regarding COVID-19, Dr. Gold's license remains active with 
the MBC and there appears to be no record of any disciplinary action taken against her.  Given 
the air of legitimacy she sustains from her status as a licensed physician, Dr. Gold likely serves 
as an illustrative example of the type of behavior that the author of this bill seeks to 
unequivocally establish as constituting unprofessional conduct for physicians in California.  
Regardless of whether similar authority is already available to the MBC through other 
enforceable provisions in the Medical Practice Act, it is understandable that the author desires to 
make this authority explicit and confirm that doctors licensed in California who disseminate 
misinformation or disinformation should be held fully accountable. 

According to the Author 
"AB 2098 is crucial to addressing the amplification of misinformation and disinformation related 
to the COVID-19 pandemic. Licensed physicians, doctors, and surgeons possess a high degree of 
public trust and therefore must be held accountable for the information they spread. Providing 
patients with accurate, science-based information on the pandemic and COVID-19 vaccinations 
is imperative to protecting public health. By passing this legislation, California will show its 
unwavering support for a scientifically informed populous to protect ourselves from COVID-
19." 

Arguments in Support 
The California Medical Association (CMA) is co-sponsoring this bill.  According to the CMA: 
"The COVID-19 pandemic has unfortunately led to increasing amounts of misinformation and 
disinformation related to the disease including how the virus is transmitted, promoting untested 
treatments and cures, and calling into question public health efforts such as masking and 
vaccinations. Many health professionals, including physicians, have been the culprits of this 
misinformation and disinformation effort." 

ProtectUS is co-sponsoring this bill, writing: "Licensed physicians possess a high degree of 
public trust and therefore have a powerful platform in society. They have a professional and 
ethical obligation to counsel and treat patients based not on their own opinion or beliefs, but on 
medical guidelines and peer-reviewed scientific evidence. When they choose to spread 
inaccurate information and lend credibility to conspiracy theories, physicians discourage patients 
from accessing life-saving vaccines. And their actions disproportionately affect the most 
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vulnerable members of society those who have the least access to credible information, and the 
fewest resources available should they become sick." 

Arguments in Opposition 
A Voice for Choice Advocacy opposes this bill, writing: "While we agree that physicians and 
surgeons should be disciplined for maliciously sharing misinformation and disinformation, there 
are already measures in place for the California Medical Board to discipline for such offenses. 
Furthermore, AB 2098 is overly broad and would be impossible to implement because there is no 
definition and no established 'standard of care' or 'contemporary scientific consensus' for treating 
SARS-COV-2/COVID-19." 

Californians for Good Governance opposes this bill "based on concerns about its 
unconstitutional restrictions on free speech."  The organization argues that "while the state may 
be able to claim that providing the public with accurate information regarding Covid-19 is a 
compelling interest, it cannot possibly argue that the blunt weapon that AB 2098 represents is 
narrowly tailored to that interest."  The organization further states that "in a country such as ours, 
which was established on the foundation of civil liberties such as free speech, the truth is 
something hashed out in the marketplace of ideas, rather than dictated by the government." 

FISCAL COMMENTS 

According to the Senate Appropriations Committee, the OMBC estimates a fiscal impact of 
$10,000, which is anticipated to be absorbable within existing resources; the MBC anticipates 
any fiscal impact to be absorbable within existing resources as the board currently implements an 
allegation code for COVID-19 related complaints and tracks discipline related to unprofessional 
conduct; actual enforcement costs to the MBC and OMBC are indeterminate and would depend 
on the volume of complaints received specific to COVID-19 misinformation and disinformation, 
as well as the complexity of any subsequent investigations.  The Office of Information Services 
within the Department of Consumer Affairs estimates $1,600 for workload associated with 
making information technology changes. 

  

--
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VOTES: 

ASM BUSINESS AND PROFESSIONS:  12-5-2 
YES:  Berman, Bloom, Mia Bonta, Gipson, Irwin, Lee, McCarty, Medina, Mullin, Ward, Ting, 
Akilah Weber 
NO:  Flora, Chen, Cunningham, Megan Dahle, Fong 
ABS, ABST OR NV:  Grayson, Arambula 
 
ASM APPROPRIATIONS:  12-4-0 
YES:  Holden, Bryan, Calderon, Carrillo, Mike Fong, Gabriel, Eduardo Garcia, Jones-Sawyer, 
Quirk, Robert Rivas, Akilah Weber, Wilson 
NO:  Bigelow, Megan Dahle, Davies, Fong 
 
ASSEMBLY FLOOR:  53-20-5 
YES:  Aguiar-Curry, Arambula, Bauer-Kahan, Bennett, Bloom, Boerner Horvath, Mia Bonta, 
Bryan, Calderon, Carrillo, Cervantes, Cooper, Daly, Mike Fong, Friedman, Gabriel, 
Cristina Garcia, Eduardo Garcia, Gipson, Gray, Haney, Holden, Irwin, Jones-Sawyer, Kalra, 
Lee, Levine, Low, Maienschein, McCarty, Medina, Mullin, Muratsuchi, Petrie-Norris, Quirk, 
Quirk-Silva, Ramos, Reyes, Luz Rivas, Robert Rivas, Rodriguez, Blanca Rubio, Salas, Santiago, 
Stone, Ting, Villapudua, Ward, Akilah Weber, Wicks, Wilson, Wood, Rendon 
NO:  Bigelow, Chen, Choi, Cooley, Cunningham, Megan Dahle, Davies, Flora, Fong, Gallagher, 
Kiley, Lackey, Mathis, Nguyen, Patterson, Seyarto, Smith, Valladares, Voepel, Waldron 
ABS, ABST OR NV:  Berman, Grayson, Mayes, Nazarian, O'Donnell 
 
SENATE FLOOR:  32-8-0 
YES:  Allen, Archuleta, Atkins, Becker, Bradford, Caballero, Cortese, Dodd, Durazo, Eggman, 
Glazer, Gonzalez, Hertzberg, Hueso, Hurtado, Kamlager, Laird, Leyva, Limón, McGuire, Min, 
Newman, Ochoa Bogh, Pan, Portantino, Roth, Rubio, Skinner, Stern, Umberg, Wieckowski, 
Wiener 
NO:  Bates, Borgeas, Dahle, Grove, Jones, Melendez, Nielsen, Wilk 
 

UPDATED 

VERSION: August 22, 2022 

CONSULTANT:  Robert Sumner / B. & P. / (916) 319-3301   FN: 0004498 
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DEFENSE, CALIFORNIA CHAPTER, a 

California Nonprofit Corporation 

 

   Plaintiffs, 

v. 

ROB BONTA, in his official capacity as Attorney 

General of California and 

ERIKA CALDERON, in her official capacity as 

Executive Officer of the Osteopathic Medical 

Board of California (“OMBC”) 

 

   Defendants. 
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NOTICE OF MOTION AND MOTION 

FOR PRELIMINARY INJUNCTION AND 

MEMORANDUM OF LAW  

 

Date: January 17, 2023 

Time: 1:30 PM 

Courtroom: 5, 14th floor (via Zoom)  

Judge: Hon: Dale A. Drozd 

 

Action Commenced: December 1, 2022 

 

TO DEFENDANTS AND THEIR COUNSEL OF RECORD: 

 

PLEASE TAKE NOTICE THAT on January 17, 2023, at 1:30 p.m. or as soon thereafter as the 

matter may be heard, at the United States District Court for the Eastern District of California, in 
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courtroom number 4, 15th Floor (via Zoom), 501 I Street, Sacramento, California, the Plaintiffs will 

move for an order granting preliminary injunctive relief. 

Pursuant to Federal Rules of Civil Procedure 65, Plaintiffs seek a preliminary injunction to enjoin 

Defendants ROB BONTA and ERIKA CALDERON from investigating, filing an accusation against, or 

disciplining any osteopathic physician for violating Business and Professions Code Section 2270. 

This motion is based on Plaintiffs’ Notice of Motion and Motion, the Declarations of Plaintiff 

LeTrinh Hoang, D.O., Shira Miller, M.D., Debbie Hobel, Jamie Coker-Robertson, Shannen Pousada, 

and Sanjay Verma, M.D., and all papers and records on file with the Court or which may be submitted 

prior to the time of the hearing, any oral argument and any further evidence which may be offered. 

Dated: December 6, 2022 

Respectfully submitted, 

 

 

RICHARD JAFFE, ESQ. 

State Bar No. 289362 

428 J Street, 4th Floor 

Sacramento, California 95814 

Tel: 916-492-6038 

Fax: 713-626-9420 

Email: rickjaffeesquire@gmail.com   
 
ROBERT F. KENNEDY JR., ESQ. 
MARY HOLLAND  
(Subject to pro hac vice admission) 
Children’s Health Defense 
752 Franklin Ave., Suite 511  
Franklin Lakes, NJ 07417  
Telephone: (202) 854-1310  
mary.holland@childrenshealthdefense.org 

 

Attorneys for Plaintiffs  
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MEMORANDUM OF POINTS AND AUTHORITIES 

I.  INTRODUCTION AND SUMMARY OF ARGUMENT 

This lawsuit challenges the constitutionality of AB 2098, which becomes effective January 1, 

2023 as Business and Professions Code Section 2270, under the First Amendment free speech clause 

and as being void for vagueness under the Fifth Amendment Due Process clause. This Motion for 

Preliminary Injunction seeks to stop the Osteopathic Medical Board of California (the “Board”) from 

investigating, filing charges against, or disciplining osteopathic physicians under Section 2270 pending 

the final judgment of this Court. 

AB 2098 prohibits physicians from conveying information and advice to their patients about 

COVID-19, which the State of California believes to be inconsistent with the prevailing opinions of the 

U.S. public health authorities and the majority of the medical community. However, if the pandemic has 

taught the world anything, it teaches that the views and edicts of the U.S. public health and medical 

authorities have changed, sometimes quickly, dramatically, and often inconsistently. 

This is neither surprising nor fault-worthy considering the rapidity with which the virus has 

evolved, and the fact that other countries have employed different public health policies, frequently with 

better outcomes than in the U.S. And that is said acknowledging the fact that the United States is by far 

the leader in Covid vaccine and treatment development.   

The AB 2098-created “contemporary scientific consensus” is surely a moving target, but is often 

quite blurry, and sometimes even completely false –but only in hindsight. This is explained in the 

detailed declaration of Sanjay Verma, M.D., which presents a meticulously sourced chronology of the 

changing, contradictory and often wishful-thinking basis of the U.S. public health authorities’ response 

to the pandemic.1  

 
1 The most obvious example of the false (and dangerous) “scientific consensus” was the purported 

safety of the J&J vaccine, after what critics viewed as the inadequacy of testing. Initial reports of an 

association between the vaccine and serious clotting adverse events would have been considered under 

AB 2098 “Covid misinformation” if these reported risks were conveyed to patients. The spread of this 

“Covid misinformation” which at the time was against both the “scientific consensus” and the 

“standard of care”, caused the public health authorities to take a closer look. Eventually and after 

countless deaths and hospitalizations from side effects (and it is literally “countless” because there is 

still is no good data about how many people died from the J&J vaccine), the same public health and 
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Even though AB 2098 will only take effect on January 1st, the declarations of patients Debbie 

Hobel and Jamie Coker-Robertson explain how the new law has already made them question whether 

their osteopathic physicians will give them candid opinions and honestly answer specific questions, 

because to do so might put these physicians at risk for investigation and sanction by the Board.    

Despite all the generalities and argument by medical organizational authority about the need to 

protect the public from so-called “Covid misinformation” and “disinformation,” the idea that the 

government can limit, on pain of professional discipline, the information and opinions that patients can 

receive from their physicians is constitutionally appalling. The Supreme Court has expressed the highest 

degree of skepticism and contempt towards such government efforts, likening them to the state-mandated 

directives of the most repressive authoritarian and fascist regimes of the 20th century.2  

For purposes of this motion, there are two critical definitions in the new law. First, “disseminate” 

(Section 2270 (b)(3)) means “the conveyance of information from a licensee to a patient under the 

licensee’s care in the form of treatment or advice.”  It is indisputable that speech by health care 

professionals to patients is constitutionally protected and subject to some form of heightened scrutiny 

(almost certainly strict scrutiny), unless the speech is an incidental part of some separate medical 

procedure (or more vaguely denominated as “professional conduct”). 

The second important definition in the challenged statute is “misinformation” meaning “false 

information that is contradicted by contemporary scientific consensus contrary to the standard of care.” 

Id. at subsection (b)(4). The legal implications of this definition are that the law is both content based 

(Covid specifically) and viewpoint restrictive (i.e., making sanctionable conveying information with a 

particular viewpoint inconsistent with what the State considers true scientific information). Content and 

viewpoint based First Amendment restrictions are, according to the Supreme Court, subject to strict 

 

scientific consensus authorities which recommended it, rescinded its use as a first line vaccine. See the 

Verma Declaration at page 7, para 24. Another prominent example is the questionable and 

misleadingly general claim that the “unvaccinated” have an eleven times greater risk of death than the 

vaccinated. (Stated as a legislative fact in AB 2098 1 (b), and shown to be based on a flawed analysis 

of the data (explained in the Verma Decl. at page 13 para. 44 to page 15 para. 54, sourced in Appendix 

6, page 34).    

2  Nat'l Inst. of Family & Life Advocates v. Becerra, 138 S.Ct. 2361, 2374-2375 (2018) (“NIFLA”), the 

language is quoted in full in the Complaint at pages 18 and 19. 
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scrutiny, and that would include restrictions on professional speech. NIFLA, 138 S.Ct. at 2371, citing 

Reed v. Town of Gilbert, 576 U.S. 155 (2015).    

Furthermore, the Supreme Court has specifically rejected the notion that physicians’ 

communications to patients are a separate category of speech entitled to less protection than the same 

speech by non-professionals. NIFLA, 138 S.Ct. at 2371 (rejecting Pickup v. Brown, 740 F.3d 1208 (9th 

2012) which asserted that a professional’s speech to a patient was less than fully First Amendment 

protected and subject to some kind of intermediate scrutiny).    

AB 2098 certainly fails strict scrutiny, as do almost all laws adjudged under this standard. We 

submit that there cannot be a compelling interest to prohibit California patients from receiving 

information from their physicians just because the State and professional organizations disagree, 

especially since such information is available to patients in almost every place else in this country. 

However, due to the bill’s profound intrusion into the physician-patient relationship, the bill violates 

even the lesser heightened standard of intermediate scrutiny. There is no evidence in the legislative 

record that what California osteopathic physicians tell their patients (or would tell their patients) has 

caused any public harm, any harm to patients—or would do so. Nor does the record give any other 

rationale why silencing osteopathic physicians is a reasonable fit to foster the general public interest 

asserted, or that it would meaningfully contribute a solution to the perceived problem that the bill seeks 

to address. (Other reasons the law fails either level of scrutiny are set out at pages 18-21 infra.)    

AB 2098 is also unconstitutionally vague under the heightened specificity requirement of the 

Due Process vagueness standard because of the inherent ambiguity of the definition of “Covid 

misinformation.” The definition does not provide a reasonable physician with sufficient information to 

know whether his or her communications about Covid vaccines or other treatments are disciplinable or 

not. There is no clarity in the relationship between “false information” and the two subsequent terms 

“contemporary scientific community” and “the standard of care.” When truthful and accurate 

information is contradicted by the “contemporary scientific consensus” and “standard of care”, is the 

truth “Covid misinformation”?  

Even if this Court found that truth can never be “Covid misinformation”, the bill would still be 

unconstitutionally vague on its face because the bill makes unelected government officials the arbiters 
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of “truth” upon their changing whims. As indicated, experience during the pandemic has already shown 

“government truth” changes fast, changes with personas, and is inconsistent from one jurisdiction to the 

next (i.e., Florida is different than California).  AB 2098 is so vague that physicians cannot even discern 

whether writing truthful but cutting-edge newsletters to patients constitutes sanctionable “advice”. 

Government officials often claim that true information is actually false unless the “right” context is given 

simultaneously. This absurd law allows government officials to control not only what is considered 

“true” but even the context in which such “truth” may be spoken. This overreach shocks the conscience.  

Because details matter, (especially to establish standing), Plaintiff LeTrinh Hoang’s Declaration 

(pages 2-3, and the Complaint at page 4 para. 11 to page 7, para 20, to which she attested, per her 

Declaration page 4 para. 17) explains some of the questions she is asked by patients and the information 

she wants to provide. This information is supported by the medical literature and some of it paints a more 

nuanced and personalized picture for her patients than if she were merely to robotically repeat the 

mainstream public health talking points that do not reflect a true evidence-based “scientific consensus.”    

Despite all the references to science and “contemporary scientific consensus”, AB 2098 is a 

deeply unscientific law. It impermissibly interferes with physicians’ free speech rights and their patients’ 

rights to receive important information, even though the State of California and public health authorities 

disagree with the content and viewpoint of these communications.  If First Amendment free speech 

means anything, it means that “the majority preferences must be expressed in some fashion other than 

silencing speech based on its content.”  R.A.V. v. City of St Paul, 505 U.S. 377, 392 (1992). 

II.  STATEMENT OF MATERIAL FACTS 

A. The Challenged Law 

On September 30, 2022, Governor Newsom signed AB 2098 into law. The newly created 

Business and Professions Code Section 2270 provides in relevant part:  

 “(a) It shall constitute unprofessional conduct for a physician and surgeon to 

disseminate misinformation or disinformation related to COVID-19, including 

false or misleading information regarding the nature and risks of the virus, its 

prevention and treatment; and the development, safety, and effectiveness of 

COVID-19 vaccines. 

(b) For purposes of this section, the following definitions shall apply: 

(1) “Board” means the Medical Board of California or the Osteopathic Medical 

Board of California, as applicable. 
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(2) “Disinformation” means misinformation that the licensee deliberately 

disseminated with malicious intent or an intent to mislead. 

(3) “Disseminate” means the conveyance of information from the licensee to a 

patient under the licensee’s care in the form of treatment or advice. 

(4) “Misinformation” means false information that is contradicted by 

contemporary scientific consensus contrary to the standard of care. 

(5) “Physician and surgeon” means a person licensed by the Medical Board of 

California or the Osteopathic Medical Board of California under Chapter 5 

(commencing with Section 2000).”  

AB 2098 California Legislative Information, Bill Text, 

https://leginfo.legislature.ca.gov/faces/billTextClient.xhtml?bill_id=202120220AB2098. 

The new law is based on a July 29, 2021 press release by the Federation of State Medical Boards 

asking that its member state boards to investigate and sanction physicians for spreading Covid 

misinformation.3 

B. The Plaintiffs’ Direct and Deep Interest in Challenging AB 2098 

The individual Plaintiff and two organizational Plaintiffs have a deep and direct connection to 

AB 2098, and a strong interest in challenging its constitutionality.  

Plaintiff LeTrinh Hoang, D.O. has been a California licensed osteopathic physician for more than 

25 years (Hoang Declaration at page 2 para. 2). She treats pediatric and adult patients. Id. A part of her 

practice is advising patients (and their families) about issues relating to Covid, and that includes 

providing information about the risks and benefits of the vaccine, as well as labeled and off-label 

treatments for Covid. The level of specificity of the information she provides depends on the particular 

patient and her past experience with that person. Some patients receive information about the latest 

studies as a complete and detailed answer to their questions about vaccines and boosters Id. at page 2, 

para. 3 to page 3, paras. 13, and the Complaint at page 4, para. 12 to page 6 para. 16) 

One of the most important things many patients want to discuss with Plaintiff Hoang is the current 

Pfizer vaccine booster and whether they should take it. In addition to advising patients that the booster 

has been authorized for use in some ages by the FDA (but not fully approved), she thinks it is necessary 

to advise them: (1) The data supporting the use of the booster were not reviewed by the FDA’s scientific 

vaccine advisory committee; and (2) Paul Offit M.D., a prominent committee member, does not 

 
3 See the Complaint at page 13, para. 58 for the text of this press release. 
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recommend that children take the booster. Hoang Declaration at page 2, para. 4, Complaint at page 5 

para. 13.  The data supporting the booster consisted of a study of eight mice, clinical and pre-clinical 

data from the prior booster, clinical trial data from the original mRNA vaccine, and other facts relating 

thereto.  Complaint at page 5 para. 13. However, it is unclear whether speaking facts like these puts Dr. 

Hoang at risk for professional discipline under the new law. Id. at page 6, para. 17-19.  Dr. Hoang’s 

Declaration (and the Complaint) contains other specific information she would like to provide to patients 

contemplating taking the vaccine or the boosters, but she is similarly concerned that she may be putting 

her license at risk (Declaration at pages 3-4 and Complaint at page 5, para. 14 to page 5 para. 16.)4  

Plaintiff Physicians for Informed Consent (“PIC”) is a California-based nonprofit group 

consisting of physicians, other health care practitioners and laymen whose mission includes advocating 

for physicians’ rights to provide true and evidence-based information to patients concerning the risks 

and benefits of vaccines. Complaint at page 7 para. 21 A core PIC function is collecting and analyzing 

the evolving worldwide scientific literature on vaccine safety and efficacy and providing this information 

to its members and the public at large. Id. at para. 22.   The scientific evidence presented by PIC is 

sometimes at odds with, what is at any given time, the view of U.S. health authorities and what may be 

assumed to be the U.S. scientific consensus, but all information PIC’s physicians currently provide is 

based on the best available worldwide evidence. Id. at para. 23. Frequently PIC’s written summaries 

have foreshadowed changes subsequently made to the “scientific consensus.” Id.  

Many of PIC’s osteopathic physician members are faced with choosing between what they reason 

is providing accurate and complete information about the risks of the vaccine and the different Covid 

treatments, which will put them in possible violation of the new law, or keeping silent. Moreover, due 

to the Board’s broad power to investigate physicians, many of its members are afraid to speak in public 

or even to publicly support this case for fear of triggering a Covid misinformation investigation and 

prosecution. Id. at page 8 paras. 25-26. 

PIC has associational standing to represent its osteopathic physicians and its lay members 

because (1) both sets of PIC’s members would have the right to assert these claims, (2) their rights are 

 
4 Dr. Hoang attests to these facts in her Declaration. (Page 3, para. 17). 
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germane to PIC’s educational purpose, and neither the claims nor the relief require the participation of 

PIC’s members individually Complaint at page 8 paras. 27-30.  

Plaintiff Children’s Health Defense, California Chapter (“CHD-CA”) California Chapter is a 

501(c)(3) non-profit corporation whose mission is to end childhood health epidemics by working 

aggressively to eliminate harmful exposures, hold those responsible accountable, and to establish 

safeguards to prevent future harm. Complaint at page 9 para. 31. 

In the vaccine space, CHD-CA educates and advocates concerning the negative risk-benefit 

profile of the Covid vaccines for California children and is deeply involved in educating about Covid 

vaccine and treatment issues. CHD-CA’s members include thousands of California parents of children 

who want to receive objective, non-coerced information from California physicians about the risk profile 

of the Covid vaccines, as well as off-label Covid treatments versus standard-of-care treatments if their 

children contract Covid. Id. at para. 32-33. 

Under AB 2098, however, physicians who provide information that is not within the “scientific 

consensus” and designated "standard of care" risk board prosecution and discipline. AB 2098 will have 

a chilling effect on physicians as they will have to decide between providing accurate but non-

conforming information to parents at the risk of professional investigation and discipline or just reciting 

by rote their educated guess at so-called scientific consensus that day. This creates a risk of self-

censorship, which will significantly impair the ability of CHD-CA's parent members to receive such 

nonconforming opinions from their osteopathic physicians. An actual and justiciable controversy exists 

between Plaintiffs and Defendants. Id. at page 9-10, para 34-39. 

Plaintiff CHD-CA sues in its own capacity and on behalf of its constituent members who have 

been adversely affected by Defendants’ actions. AB 2098 affects children whose parents will be unable 

to receive accurate information from their doctors. Id. CHD-CA has the requisite associational standing. 

Id. at page 10, para. 38. 
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III. REQUIREMENTS FOR A PRELIMINARY INJUNCTION IN A FIRST AMENDMENT 

CASE 

The standard four-part test for a plaintiff to obtain a preliminary injunction is: 1. Likelihood of 

success on the merits; 2. Irreparable injury in the absence of relief; 3. The balance of equities tips in 

plaintiff’s favor; and, 4. Showing the public interest favors granting the injunction. Winter v. Natural 

Res. Def. Council, Inc. 555 U.S. 7, 20 (2008); Flexible Lifeline Sys. Inc. v. Precision Lift, Inc. 654 F.3d 

989, 994 (9th Cir. 2001).5   

However, in a First Amendment free speech preliminary injunction motion, there are three 

significant modifications to the general test which greatly relax the general preliminary injunction 

standards because of the jurisprudential policy of protecting First Amendment rights as quickly as 

possible.  

First, the plaintiff only needs to prove a colorable First Amendment violation or threatened 

violation. Thalheimer v. City of San Diego, 645 F.3d 1109 (9th Cir. 2011) overruled on other grounds 

by Bd. of Trs. of the Glazing Health & Welfare Trust v. Chambers, 941 F.3d 1195, 1199 (9th Cir. 2019). 

Second, if the speech is found to be protected, meaning some form of heightened scrutiny is 

applicable (either strict or intermediate scrutiny), the burden is on the defendant to show that the 

challenged statute satisfies that level of scrutiny, which would include proof that less restrictive 

alternatives were considered and found to be less effective than the statutory solution, Ashcroft v. ACLU, 

542 U.S. 656, 666 (2004), and that is because “the burdens at the preliminary injunction stage track the 

burdens at trial.” Id.; see also Gonzalez v. O Centro Espirita Beneficent Uniao do Vegetal, 546 U.S. 418, 

429 (2006).  

Third, in a preliminary injunction seeking to temporarily stop the enforcement of a likely or 

colorable claim of unconstitutionality, the three latter preliminary injunction elements are either 

 
5 When the State is the defendant, the last two factors merge (balance of equities and public interest 

merge as the government’s interest is the public interest. Nken v. Holder, 556 U.S. 418, 435, (2009). 

See also Am. Bev. Ass'n v. City & Cty. of San Francisco, 916 F.3d 749, 758 (9th Cir. 2019), ("[T]he 

fact that [Plaintiffs] have raised serious First Amendment questions compels a finding that . . . the 

balance of hardships tips sharply in [Plaintiffs'] favor," and "we have consistently recognized the 

significant public interest in upholding First Amendment principles." (internal quotation marks and 

citations omitted)). 
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presumed or carry less importance.  Thus, for irreparable injury, “'[t]he loss of First Amendment 

freedoms, for even minimal periods of time, unquestionably constitutes irreparable injury' for purposes 

of the issuance of a preliminary injunction.” Elrod v. Burns, 427 U.S. 347, 373 (1976); see also S.O.C., 

Inc. v. County of Clark, 152 F.3d. 1136, 1148 (9th Cir. 1998) (establishing “probable success on the 

merits” of a First Amendment claim itself demonstrates irreparable harm).  

Third, focusing on balancing the interests, the Supreme Court has expressed reluctance to balance 

the equities when the government is attempting to suppress content-based speech. See United States v. 

Alvarez, 567 U.S. 709, 717 (2012) (“In light of the substantial and expansive threats to free expression 

posed by content-based restrictions, this court has rejected as ‘startling and dangerous’ a ‘free floating 

test for First Amendment coverage … [based on] an ad hoc balancing of relative social costs and 

benefits.’”) quoting United States v. Stevens, 559 U.S. 460, 470 (2010). See also, Am. Bev. Ass'n v. City 

& Cty. of San Francisco, 916 F.3d 749, 758 (9th Cir. 2019). Shifting the focus to the public’s interest, 

there is no public “interest in the enforcement of an unconstitutional law.” ACLU v. Ashcroft, 322 F.3d 

240, 251 n. 11 (3rd Cir. 2003). “By protecting those who wish to enter the marketplace of ideas from 

government attack, the First Amendment protects the public’s interest in receiving information.” Pac. 

Gas & Elec. Co. v. Pub. Utils. Comm’n, 475 U.S. 1, 8 (1986).  

IV.  ARGUMENT 

A.  Plaintiffs can Demonstrate a Likelihood of Success on the Merits of the First 

Amendment Free Speech Claim  

A reasonable methodology to demonstrate likelihood of success (or lack thereof) on a First 

Amendment free speech claim is to utilize a decision tree consisting of three questions: 1. Is the speech 

targeted by the law protected or unprotected? (If unprotected, then the court uses the rational relationship 

test, which means the law or regulation is (almost always) upheld). 2. If the speech is protected, what 

level of heightened scrutiny applies? (Either strict or intermediate scrutiny). 3. Can the government meet 

its burden of proof that the statute satisfies the applicable level of scrutiny? If so, the statute is 

constitutional and there is no colorable claim, meaning no likelihood of success. If the government 

cannot meet its burden, the claim is colorable and there is a likelihood of success on the merits. Under 

the modification to the Winter test, the preliminary injunction should be granted.  
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In short: 1. Heightened scrutiny applies because AB 2098 unquestionably targets information 

conveyed to patients with a specific content and viewpoint; 2. Based on Supreme Court precedent 

(and a Ninth Circuit decision directly on point) the strictest of strict scrutiny applies; and, 3. AB 2098 

fails under both strict and intermediate scrutiny.  

By contrast, here is what is not the law: The Ninth Circuit (and other Circuits) had floated the 

notion that professional speech is less protected because it involves professionals, even if the speech 

is content and viewpoint based, and despite the fact that the Supreme Court had previously held that 

content and viewpoint-based restrictions to free speech are adjudged under strict scrutiny. (See 

discussion of Pickup v. Brown, 740 F.3d 1208 (9th Cir. 2014), starting on page 11, infra.) The Ninth 

Circuit’s position was in no small part based on the Supreme Court allowing states to regulate 

information to be given to pregnant women seeking abortion as part of informed consent in Planned 

Parenthood of Southeastern Pennsylvania v. Casey, 505 U.S. 833, 884 (1992) (“Casey”). 

Current law is the Supreme Court precedent NIFLA. The Ninth Circuit’s professional speech 

doctrine was cited and rejected by the Supreme Court in NIFLA, 138 S.Ct. 2361. See pages 13-16 

infra. And in yet another death-blow to Pickup, Casey (the key Supreme Court authority supporting 

Pickup’s professional speech doctrine) was recently overturned by Dobbs v. Jackson Women's Health 

Org., 142 S.Ct. 2228 (2022) (“Dobbs”).6 

The following discussion of the relevant case law shows that almost certainly, strict scrutiny 

applies to AB 2098 and that any argument to the contrary by Defendants would have to be based on a 

legal argument not already presented in Pickup or in the Ninth Circuit’s decision that was reversed by 

the Supreme Court in NIFLA.  Defendants’ task is all the harder in light of Dobbs’ overturning Casey.   

1. Conant v. Walters, 309 F.3d. 629 (9th Cir. 2002)  

Conant is the most on-point authority and strongly supports strict scrutiny for AB 2098. It also 

directly supports Plaintiffs’ standing to bring this pre-enforcement case.   

Conant involved a challenge brought by physicians, a physician group and a patient group to the 

Drug Enforcement Agency's (DEA) announced policy that it would investigate and deregister physicians 

 
6 “And they [Roe v. Wade and Planned Parenthood v. Casey] have distorted First Amendment 

doctrines.” Dobbs v. Jackson Women's Health Org., 142 S.Ct. at 2276.  
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(i.e., revoke their DEA registration to write controlled substance prescriptions) for “recommending” 

medical marijuana to patients.7  This, despite the fact that California had passed a referendum allowing 

physicians to recommend (but not prescribe) the drug.  However, under federal law, and under the then 

national “contemporary scientific consensus,” the drug had no legitimate medical use. This is reflected 

in the fact that marijuana was a Schedule 1 drug, which by definition means the drug has no national, 

scientifically recognized medical use.  

The Plaintiffs argued that physicians had a First Amendment free speech right to make the 

recommendation. The district court applied strict scrutiny and granted a preliminary injunction. After 

trial, another district court judge issued a permanent injunction which was affirmed on appeal by the 

Ninth Circuit.  

 Conant distinguished the fully protected speech of a physician’s “recommendation” of the drug 

from writing a prescription, which all parties conceded would not be protected by the First Amendment 

because it was professional conduct (and a violation of federal law).  

Conant strongly supports the Plaintiffs’ position in this case, as it is based on the difference 

between the fully protected speech of making a recommendation (or giving the physician’s opinion) 

from potentially regulatable professional conduct (rational relationship test) of issuing prescriptions. 

Plaintiffs’ First Amendment challenge to AB 2098 involves the former and not the latter.8  

2. Pickup v. Brown, 740 F.3d 1208 (9th Cir. 2014)  

As indicated, the professional speech doctrine articulated in Pickup is no longer good law. 

However, a detailed discussion of Pickup is instructive and indeed necessary for two reasons. First, and 

to reiterate, Pickup’s First Amendment analysis and doctrine were specifically cited, discussed and 

rejected by the Supreme Court in NIFLA.  Therefore, this Court and should reject Defendants’ arguments 

here that were made in Pickup to support the continuum-based First Amendment doctrine.  

 
7 Because of the similarities in the make-up of the plaintiffs in Conant to this case, i.e., physicians, 

affected by the law or policy, a doctors’ group and a patients’ group, and because it was a pre-

enforcement case, Conant strongly supports Plaintiffs’ standing.  

8 As set out in the Complaint, page 3 end of footnote 1 and in Dr. Hoang’s Declaration, page 4 para. 

16, there is no such thing as Covid treatment consisting solely of speech.  
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Second, despite being abrogated by the Supreme Court, and its Casey underpinning being 

overruled by Dobbs, the Ninth Circuit has recently (and perhaps inexplicably) revived Pickup (or at least 

Pickup’s holding) in Tingley v. Ferguson, 47 F.4th 1055 (9th Cir. 2022) (discussed on page 17-18 infra.).  

Pickup involved two groups of mental health professionals who filed separate lawsuits 

challenging the constitutionality of SB 1172, which made it a board disciplinable offense to provide 

sexual orientation change therapy to minors. One district court used strict scrutiny and issued a 

preliminary injunction against the law (Welch v. Brown, 907 F. Supp. 2d 1102 (E.D. Cal. 2012), (decision 

by Shubb, J.). The other district court denied the preliminary injunction applying a rational relationship 

standard because the law targeted therapy which is professional conduct, not speech, (i.e., facts and 

opinions about the therapy) and thus does not call for heightened scrutiny.  

On the combined appeal, the Ninth Circuit affirmed Pickup’s denial of the preliminary injunction 

and reversed this the Welch court’s granting of a preliminary injunction. The Pickup panel acknowledged 

its earlier decision in Conant, but held that more regulation is possible for “conduct necessary to 

administer treatment itself.” Pickup, 740 F.3d at 1227 (and that sounds much like speech incidental to 

conduct).  

The court also found that “a professional’s speech to patients is somewhat diminished.” Id. at 

1228 citing Casey, 505 U.S. at 884 (which upheld a state statute requiring certain “non-controversial” 

information about abortions be made part of the formal informed consent process which is required prior 

to a patient receiving the abortion medical procedure). Conceptually, the Pickup panel viewed 

professional speech as on a “continuum”. Fully protected speech would encompass a physician’s 

“soapbox” speech to the public. At the other end would be professional speech which performs, in effect, 

double duty as professional conduct (like the sexual orientation conversion therapy at issue in that case). 

In the middle was professional speech directed to a patient. That middle of the continuum received lesser 

protection than soapbox speech, but more than professional speech which is conduct, (presumably 

intermediate scrutiny).    

The Pickup panel specifically stated that since the statute 

“regulates only treatment while leaving mental health practitioners free to discuss and 

recommend, or recommend against, SOCE we conclude that any effect it may have on 

free speech interests is incidental. Therefore, we hold that SB 1172 is subject to only 
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rational basis review and must be upheld if it bears a rational relationship to a legitimate 

government interest.”  

Id. at 1231 (citing Casey v. Planned Parenthood above).  

To further explain its continuum professional speech approach, the Pickup court gave other 

examples of less or unprotected professional speech, like the fact that physicians can be held civilly 

liable for giving negligent advice or sanctioning professional conduct if there is speech associated with 

and inseparable from the negligent conduct, or even giving bad advice about quack medicine. Id. at 1228. 

These examples were meant to demonstrate the State’s long history of restricting professional speech, 

presumably to justify its ability to regulate protected speech in support of the Ninth Circuit’s view that 

professional speech directed towards patients is not fully protected.  

However, as stated above and demonstrated below, Pickup (or at least its professional speech 

analysis and continuum framework) is no longer good law in light of NIFLA and Dobbs.  

3. Nat'l Inst. of Family & Life Advocates v. Becerra, 138 S.Ct. 2361 (2018) 

NIFLA is the leading and most recent Supreme Court precedent on professional speech. Its close 

review shows where the Pickup and NIFLA panels went wrong and how this Court can avoid those errors 

by applying strict scrutiny to AB 2098.  

The issue in the case was the constitutionality of a California statute that required pro-life 

pregnancy clinics to post notices to patients containing information about how the patients could get 

publicly funded (i.e., free) women’s health care, including abortions.  

The plaintiffs were several affiliated pro-life pregnancy care clinics, the purpose and function of 

which was to talk pregnant women out of having an abortion and to provide pregnancy care.  Obviously, 

the last thing these clinics wanted to do was to be forced by the State to provide their patients with 

government-authored information about pregnant women’s right and ability to obtain free abortions. The 

clinics sued to strike the law down under the First Amendment and argued that strict scrutiny applied. 

The California district court refused to apply strict scrutiny and held, inter alia, that state 

mandated content notices were either professional conduct subject to the rational relationship test or 

professional speech subject to intermediate scrutiny, and that the law survived under both. As a result, 

the district court denied the requested preliminary injunction. (As set out in Nat’l Inst. Of Family & Life 
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Advocates v. Harris, 839 F.3d 823, 832 (9th Cir. 2016) rev. Nat'l Inst. of Family & Life Advocates v. 

Becerra, 138 S.Ct. 2361.) 

The Ninth Circuit affirmed. It found that the mandated notices were content based but refused to 

follow the Supreme Court’s recently decided Reed v. Town of Gilbert, 576 U.S. at 163, wherein the 

Supreme Court held that content based First Amendment restrictions are presumptively unconstitutional 

and are adjudged under strict scrutiny.  

The Ninth Circuit gave two reasons for not following Reed’s mandate for strict scrutiny. First, it 

noted that it had already held that content-based restrictions do not always require strict scrutiny. Nat’l 

Inst. Of Family & Life Advocates v. Harris, 839 F.3d at 836-837, citing United States v. Swisher, 811 

F.3d 299, 311-313 (9th Cir. 2016) (en banc). Second, it noted that the Supreme Court had recognized the 

right of states to regulate the content of physicians’ speech on abortion issues in Casey, 505 U.S. at 884.   

The NIFLA Circuit panel also extensively discussed Pickup, and consistent with that decision, 

held that the mandatory information about abortion in the challenged law was subject to intermediate 

scrutiny because it was physician speech directed to patients and thus fell in the middle of the Pickup 

“continuum.”  NIFLA, 839 F.3d at 838-841. The court then held that the law survived intermediate 

scrutiny (Id. at 841-844), and accordingly, it affirmed the district court’s denial of the preliminary 

injunction.9   

The Ninth Circuit’s NIFLA opinion would require that AB 2098 be subjected to intermediate 

scrutiny, but for the fact that the Supreme Court reversed and very specifically criticized Pickup’s First 

Amendment analysis as well as other parts of the Ninth Circuit’s reasoning in its NIFLA opinion. 

For example, as indicated a few paragraphs above, the Ninth Circuit decided that it did not have 

to apply Reed v. Town of Gilbert’s presumptively unconstitutional strict scrutiny test to the California 

statute even though it was content based.  How did the Supreme Court start its First Amendment analysis 

of the California statute? By citing Reed v. Town of Gilbert, and quoting the very language that the Ninth 

Circuit said it did not have to follow. See NIFLA, 138 S.Ct. at 2371.   

 
9 The case actually involved two kinds of pregnancy clinics which were analyzed differently, but that 

is not material to this analysis.  
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This is a direct rejection of the Ninth Circuit’s position that strict scrutiny does not apply to 

content-based First Amendment restrictions in professional speech to patients. The Supreme Court has 

thus shown that lower courts are not free to disregard Reed v. Town of Gilbert. 

The Supreme Court stated that the reason strict scrutiny was not applied by the lower California 

courts was because “Some Courts of Appeals have recognized ‘professional speech’ that is subject to 

different rules.” Id. citing, inter alia, Pickup v. Brown, 740 F.3d at 1227-1229. But as the Supreme Court 

declared “this Court has not recognized ‘professional speech’ as a separate category of speech. Speech 

is not unprotected merely because it is uttered by ‘professionals. …  This Court’s precedents do not 

permit governments to impose content-based restrictions without ‘persuasive evidence. … of a long (if 

heretofore unrecognized) tradition’ to that effect.’” (Citation omitted). NIFLA, 138 S.Ct. at 2371-2372. 

But while the Supreme Court did not recognize professional speech as a separate “category,” it 

did acknowledge that speech uttered by professionals is less protected “in two circumstances—neither 

of which turned on the fact that professionals were speaking,” Id. at 2372, those being commercial speech 

(i.e., advertising, which is accorded much less First Amendment protection, whether or not the advertiser 

is a professional) and the regulation of “professional conduct, even though that conduct incidentally 

involves speech.” citing Casey v. Planned Parenthood,  Id. at 2372. 

The Supreme Court then discussed Casey, viewing abortion like any other medical procedure 

performed on a patient that requires informed consent. Id. at 2373. The operative point being that if there 

is a separate and distinct medical procedure, the speech providing the required informed consent for that 

procedure is incidental to the procedure, is not fully protected, and not subject to strict scrutiny. The 

converse also seems the likely implication of the Supreme Court’s reading of Casey, namely, that if the 

speech is not incidental to a separate and distinct medical procedure, then it is fully protected, i.e., strict 

scrutiny applies.  

At the end of the day, however, the NIFLA Supreme Court did not specifically hold that strict 

scrutiny applied to compelled speech because it found that the statute failed even intermediate scrutiny. 

And in fairness, the Court did not completely foreclose the possibility that there might be some 

persuasive reason to treat professional speech as a unique category exempt from ordinary First 

Amendment principles. NIFLA, 138 S.Ct. at 2375. However, having reviewed the Ninth Circuit’s 
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opinion in NIFLA, and having considered (and rejected) Pickup’s rationale for treating physician speech 

to patients differently from general content and viewpoint strict scrutiny, the Supreme Court remained 

unconvinced. (And as per page 13 above, Pickup referenced other examples where the California courts 

gave speech by professionals less protection, such as negligent advice and still, the Supreme Court was 

unconvinced by Pickup’s continuum professional speech framework analysis, and rejected Pickup’s call 

for less scrutiny.)   

The takeaway from NIFLA is that for anything less than the Reed required strict scrutiny to apply 

to this case, the Defendants would have to make some argument about why professional speech to a 

patient should be treated as a separate, less protected category that has not already been made (and 

rejected) in Pickup or the Ninth Circuit’s NIFLA decision.10  And again, there is the not-so-small 

jurisprudential fact that Pickup’s underpinning from Casey was expressly overturned by Dobbs.11  

Based on NIFLA, (and Dobbs), strict scrutiny should be used on AB 2098. 

4. Otto v. City of Boca Raton, 981 F.3d 854 (11th Cir. 2020) 

This Eleventh Circuit case is highly instructive on numerous specific issues in this motion, and 

also because it is the clearest application of NIFLA to date. Otto involved the same sexual conversion 

therapy as in Pickup (and in Tingley discussed below).   

After allowing limited discovery and an extensive hearing with witnesses, the district court 

applied intermediate scrutiny and denied the motion for a preliminary injunction in a long but muddled 

opinion. The Eleventh Circuit held that strict scrutiny applied, reversed, and ordered the district court to 

grant the preliminary injunction.   

The Eleventh Circuit rejected the city’s attempt to evade the presumption against content-based 

restrictions by claiming that the speech was conduct. It was skeptical and dismissive of the government’s 

attempt to “relabel” speech as conduct.  Otto, 981 F.3d at 861. This is consistent with NIFLA’s 

 
10 And to reiterate once again, that would include Pickup’s rationale for lesser heightened First 

Amendment protection because physicians can be held liable and sanctioned for negligent advice. See 

Pickup v. Brown. 740 F.2d at 1228. That ship has sailed and should be resting silently on the bottom of 

the deep blue sea.  

11  See footnote 6 on page 10 supra. 
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reassertion of Reed v. Town of Gilbert after the Ninth Circuit’s refusal to apply the presumption of 

unconstitutionality and strict scrutiny in its overturned NIFLA opinion.  

The Otto panel also found the ordinance was viewpoint based which is “an egregious form of 

content discrimination.” Id. at 864, citing Rosenberger v. Rector & Visitors of Univ. of Virginia, 515 

U.S. 819, 829 (1995), and noted that there is an argument to be made that the Supreme Court implied 

that viewpoint regulation is a per se violation of the First Amendment.    

Arguably, the most important part of Otto for this case is its discussion of the parameters of fully 

regulatable (i.e., rational relationship test) incidental speech to professional conduct. As suggested 

above, NIFLA more or less found that incidental speech had to be a required part of some separate 

medical procedure. However, the Otto panel made this point crystal clear by stating that the challenged 

ordinances are “direct, not incidental regulations of speech. Moreover, they are not connected to any 

regulation of separately identifiable conduct.” Otto, 981 F.3d at 865. (Emphasis added).  Because the 

talk conversion therapy was not part of separately identifiable conduct, the Eleventh Circuit used the 

strictest of strict scrutiny (“least-restrictive means of furthering a compelling government interest”), Id. 

at 875, citing, inter alia, Williams-Yulee v. Fla. Bar, 575 U.S. 433, 444 (2015).  

If therapy consisting solely of speech is adjudged under the strictest scrutiny, a fortiori, the purely 

informational (viewpoint discriminatory) speech here should be subjected to the strictest scrutiny.12 

5. Tingley v. Ferguson, 47 F.4th 1055 (9th Cir. 2022)  

Tingley involved the same First Amendment challenge to a Washington sexual orientation 

conversion therapy prohibition for minors that was rejected by the Ninth Circuit in Pickup v. Brown for 

a California statute (and which was successful in Otto).  Most of the reported case involves the 

plaintiffs’ standing. The law recited therein, the analogous facts, and the result strongly support 

Plaintiffs’ standing in this case.  

On the professional speech issue, the Tingley court very narrowly read NIFLA (compared to 

Otto) as abrogating “only the part of Pickup relating to the professional speech doctrine, and not its 

central holding that California’s conversion therapy was a regulation of conduct that incidentally 

 
12 Other important lessons from Otto are discussed in page 18-20 infra. 
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burdened speech.” Id. at 1077. The panel then held, “Pickup remains binding law and controls the 

outcome of this case.” Id. As the court poetically said: “States do not lose the power to regulate the 

safety of medical treatment performed under the authority of a state license merely because those 

treatments are implemented through speech rather than through a scalpel.” Id. at 1064.  

While Tingley’s overly narrow reading of NIFLA might be questionable, as well as its resulting 

reaffirmation of the twice death-by-the-Supreme Court Pickup conceptual edifice, at least the Ninth 

Circuit acknowledged that Pickup’s professional speech doctrine had been abrogated by the Supreme 

Court in NIFLA. That abrogation includes the Ninth Circuit’s misguided idea in its NIFLA opinion 

that lower courts can choose to ignore Reed v. Town of Gilbert’s (and R.A.V. v. City of St. Paul’s) 

requirement that content-based restrictions are presumptively unconstitutional and require strict 

scrutiny.    

Based on the above case analysis, AB 2098’s restriction of physicians conveying information 

and opinions to patients is presumptively unconstitutional and subject to the strictest of strict scrutiny.   

B.  AB 2098 fails under Strict Scrutiny or Even Intermediate Scrutiny 

1. AB 2098 Fails Strict Scrutiny 

Since this case involves a fundamental right, strict scrutiny means that the Defendants must prove 

a compelling state interest, and they also must prove that the means chosen were narrowly tailored such 

that the least restrictive means possible were used.  South Bay Pentecostal Church v. Newsom, 141 S. Ct 

716, 718-719 (2021)13; Williams-Yulee v. Fla. Bar, 575 U.S. at 444. 

Defendants will maintain the Legislature has a strong and compelling state interest to protect the 

public from COVID-19. However, the state’s legitimate authority to protect does not include the “free-

 
13 “In cases implicating this form of ‘strict scrutiny,’ courts nearly always face an individual's claim 

of constitutional right pitted against the government's claim of special expertise in a matter of high 

importance involving public health or safety. It has never been enough for the State to insist on 

deference or demand that individual rights give way to collective interests. Of course, we are not 

scientists, but neither may we abandon the field when government officials with experts in tow seek 

to infringe a constitutionally protected liberty. The whole point of strict scrutiny is to test the 

government's assertions, and our precedents make plain that it has always been a demanding and 

rarely satisfied standard. See Church of the Lukumi Babalu Aye, Inc. v. City of Hialeah, 508 U.S. 

520, 546, 113 S.Ct. 2217 (1993). Even in times of crisis—perhaps especially in times of crisis—we 

have a duty to hold governments to the Constitution.” South Bay Pentecostal, 141 S.Ct. at 718. 
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floating power to restrict the ideas to which children [people of all ages in our case] may be exposed.”  

Otto, 981 F.3d at 869 (while protecting children is a crucial government interest “speech cannot be 

suppressed solely to protect the young from ideas . . . that a legislative body thinks unsuitable for 

them”), quoting Erznoznik v. City of Jacksonville, 422 U.S. 205, 212-214 (1975). Otto thus suggests 

the government’s assertion of a generalized compelling interest does not justify shielding patients 

from ideas with which the legislature (and even experts) do not agree.  

Otto is also highly instructive on the quality of the expert evidence necessary to sustain a 

restriction to professional free speech under any heightened scrutiny standard. In reviewing the city’s 

evidence to justify the banning of sexual orientation conversion therapy, the panel found that it 

consisted of “assertions rather than evidence.” Otto, supra, 981 F.3d at 868 (11th Cir. 2020). 

More specifically, the city argued, and the district court accepted, that it would be “futile” for 

the city to have to produce actual evidence of harm from the talk therapy “when so many professional 

organizations have declared their opposition to SOCE [the talk therapy].” Or, as the Otto panel 

characterized the argument, “In other words, evidence is not necessary when the relevant professional 

organizations are united.” Id. at 869. 

“But that is, really, just another way of arguing that majority preference can justify a 

speech restriction. The ‘point of the First Amendment’ however, ‘is that majority 

preference must be expressed in some fashion other than silencing speech on the basis 

of its content.  R.A.V. v. City of St. Paul, 505 U.S. at 392 (1992). Strict scrutiny cannot 

be satisfied by professional societies’ opposition to speech. Although we have no 

reason to doubt that these groups are composed of educated men and women acting in 

good faith, their institutional positions cannot define the boundaries of constitutional 

rights. They may hit the right mark – but they may also miss it.  

Sometimes by a wide margin, too. It is not uncommon for professional organizations 

to do an about-face in response to new evidence or new attitudes….”  

Id.14  

This language from Otto is on point and hits the bullseye for several reasons. As alleged in the 

complaint, there is no actual evidence in the Legislative record that what California osteopaths tell their 

patients has caused any harm to them or that they are negatively affecting public health because of viral 

 
14 The Declaration of Sanjay Verma, M.D. contains 18 pages of discussion showing the about-facing 

by the public health authorities, and another 20 single-spaced pages of the sources proving same. 
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infections, transmissions, hospitalizations or deaths. Complaint page 12 para. 54-57. (The same might 

be said about medical doctors).  

As evidenced by the findings, the object of the bill as originally filed was the public dissemination 

of Covid “misinformation” by doctors, not what they tell their patients in response to specific questions 

and the advice they give patients. Therefore, there was no consideration given to what questions patients 

have, or what information physicians think needs to be given. The Complaint sets out some detailed true 

and accurate information which Plaintiff Dr. Hoang and PIC’s osteopathic physicians want to convey to 

patients. Complaint page 4 para. 12 to page 6 para. 16, and page 7 para. 23 to page 8, para. 24. 

This itself is fatal to AB 2098, because strict scrutiny requires evidence that the other alternatives 

would not have been effective. (See United States v. Playboy Ent Grp. Inc. 529 U.S. 803, 817 (2000)).  

In this case, the Defendants would be hard-pressed to point to evidence of an alternative that the 

Legislature considered, because the purpose of the bill was to stop physicians from speaking out in public 

against the Covid narrative for fear of increasing the public’s vaccine hesitancy. However, the passed 

version of the bill limited its application to communications between physicians and patients for 

treatment or advice.  In any event, where in the Legislative record is there any evidence that less 

restrictive measures would not have been effective—including social media advertising of the efficacy 

and benefit of the vaccines and boosters, advertising about the efficacy of the FDA approved drugs for 

COVID-19, or a public statement by the Board conveying its opinion on these issues? And, perhaps 

more transparency and honesty about the potential dangers of the vaccines, rather than all the efforts at 

vaccine-injury denialism, might also be a better solution. (See the declaration of nurse Shannen Pousada 

who details how that after she suffered a heart attack after receiving the J&J vaccine, her doctors were 

initially reluctant to acknowledge that it was likely caused by the vaccine for worker’s compensation 

purposes, and how the State treated the finding like “Covid misinformation.”) 

Finally, the Otto panel’s reference to experts and professional societies missing the mark is amply 

demonstrated by Dr. Verma’s Declaration that shows how on almost every major issue related to Covid, 

the scientific consensus changed, was more aspirational/wishful thinking than evidence based, or was 

just proven to be plain wrong.  
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2. AB 2098 does not even survive intermediate scrutiny 

To survive intermediate scrutiny: 

“The State must show ... that the statute directly advances a substantial governmental interest and that 

the measure is drawn to achieve that interest.” Sorrell v. IMS Health Inc., 564 U.S. 552, 572, 131 S.Ct. 

2653 (2011). Intermediate scrutiny is “demanding” but requires less than strict scrutiny. Retail Digital 

Network, LLC v. Appelsmith, 810 F.3d 638, 648 (9th Cir. 2016). “What is required is ‘a fit that is not 

necessarily perfect, but reasonable; that represents not necessarily the single best disposition but one 

whose scope is in proportion to the interest served; that employs not necessarily the least restrictive 

means but ... a means narrowly tailored to achieve the desired objective.’” Id. at 649 (quoting Bd. of 

Trustees of the State Univ. of N.Y. v. Fox, 492 U.S. 469, 480, (1989)); NIFLA, 839 F.3d 823 (9th Cir. 

2016), rev. on other grounds NIFLA, 138 S.Ct. 2361 (2018); See also Jones v. Bonta, 34 F.4th 704 (9th 

Cir. 2022).  Furthermore, "The existence of 'numerous and obvious less-burdensome alternatives' is 

relevant to assessing whether the restriction on speech reasonably fits the interest asserted.” Klein v. City 

of San Clemente, 584 F.3d 1196 (9th Cir. 2009), citing City of Cincinnati v. Discovery Network, Inc., 

507 U.S. 410, 417 n.13 (1993).  

The lesser burdensome alternatives (which were not proven to be less effective than the statutory 

restriction to protected free speech) demonstrate that the AB 2098 “solution” was not a reasonable fit.  

The other facts and arguments in the strict scrutiny analysis apply with equal force here, and show that 

there is no evidentiary basis to satisfy the Defendants’ burden of proof that the means were narrowly 

tailored to achieve the desired objective.  

The government is literally limiting the information that patients are allowed to hear from their 

physicians. Such extreme government censorship of ideas is exactly what the Supreme Court and the 

Eleventh Circuit were appalled by in their likening the government’s restrictions to free speech to what 

the Soviets, Communist China and Nazis did. See NIFLA, 138 S.Ct. at 2374-2375 (quoted in full in the 

Complaint at page 18-19).  

In short, it does not matter what level of heightened scrutiny is used, the State of California cannot 

be allowed to stop patients of osteopathic physicians from receiving truthful information about any 

aspect of the pandemic simply by declaring the information to be false and inconsistent with what the 
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Board may deem to be the scientific consensus at any given point in time and with what the Board might 

determine to be the standard of care months or years after the advice is given.    

V.  AB 2098 FAILS THE HEIGHTENED SPECIFICITY REQUIREMENT OF THE DUE 

PROCESS CLAUSE  

It is black letter constitutional law that "perhaps the most important factor affecting the clarity 

that the Constitution demands of a law is whether it threatens to inhibit the exercise of constitutionally 

protected rights. If, for example, the law interferes with the right of free speech or of association, a more 

stringent vagueness test should apply." Village of Hoffman Estates v. Flipside, Hoffman, Estates, 455 

U.S. 489, 499 (1982).   

As set out in the Complaint, the vagueness of the new law is primarily the result of the definition 

of “Covid misinformation” as “false information that is contradicted by contemporary scientific 

consensus contrary to the standard of care” and the relationship between the three clauses.  Is the 

information that Dr. Hoang wishes to provide Covid misinformation? (See the Complaint at pages 4-6). 

How about truthful information about the studies that show Ivermectin to be an effective treatment for 

Covid, together with the disclaimer that the FDA does not consider any of these studies alone or together 

as authoritative or of the same quality as studies that show no efficacy? There are no principled answers 

to these questions because of the inherent vagueness of the definition of “Covid misinformation.”  Is 

proof of the falsity of the information a separate elemental requirement, or is information deemed “false” 

just because it is not consistent with the “scientific consensus and the standard of care”?   

The complaint sets out many specific questions that are unanswerable under the law on anything 

other than an unprincipled, ad hoc, arbitrary basis. (See the Complaint at pages 4-6, page 7, para. 24, and 

the Second Claim at pages 15 para. 67 to page 17 para. 74). Because there is no obvious statutory answer 

to these questions, any attempt to apply this vague definition would be unprincipled, arbitrary and 

capricious, meaning that there are no rules or guidelines by which a decision by the Board can be made. 

Any decision will be ad hoc and not based on any pre-existing, articulated or ascertainable standard. 

And that means reasonable osteopathic physicians cannot know from the law what they can say and what 

information they must withhold from their patients on penalty of Board’s investigation and discipline. 
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And that makes AB 2098 unconstitutional under the heightened specificity required by Due Process case 

law cited above. 

VI.  PLAINTIFFS HAVE SATISFIED THE REMAINING ELEMENTS FOR A 

PRELIMINARY INJUNCTION 

A. Irreparable Injury 

As indicated in Section III above, irreparable injury is presumed if there is strong evidence of a 

First Amendment freedom of speech violation, as there is in this case. However, the Complaint and 

Declarations of Plaintiff Hoang and PIC President Shira Miller demonstrate that physician speech is and 

will be chilled by the new law in large part because of the statute’s vagueness and uncertainty about how 

undefined terms may apply to information physicians want to convey to patients.  

Further, the Declarations of Debbie Hobel, and Jamie Coker-Robertson show that even though 

the law is not yet in effect, it is already having an actual negative impact in the doctor-patient relationship 

due to the conflict between providing truthful information that may or may not be consistent with the 

prevailing medical consensus and withholding information to the possible detriment of the patient. Such 

damage to the trust between physicians and patients is irreparable and can lead to patients simply not 

consulting with physicians on these important matters, as shown by patients such as Ms. Hobel and Ms. 

Coker-Robertson who question whether their doctors will tell the truth. This is actual injury.  

B. Balancing the Equities and The Public Interest 

As indicated, when the state is the defendant, the last two Winter preliminary injunction factors 

merge. The balance of equities favors protected free speech, favoring the free marketplace of ideas, and 

it also favors recognition that patients have a fundamental right to receive information from their 

physicians even if government authorities and professional organizations do not agree with it.  The Board 

cannot demonstrate that investigation or even sanctioning a few or even many California osteopathic 

physicians would have a meaningful impact on the public health discussion of the government’s 

pandemic response. Thus, AB 2098's investigative and sanctioning authority targeting protected speech 

is not only unconstitutional, it is futile.  

The public has no interest in the Board acting in violation of the constitutional rights of its 

licensees and their patients. In an evolving pandemic, the public’s interest is best served by having 
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medically trained people speak candidly to their patients, even if all the information they convey is not 

in accord with government views.   

Dr. Verma’s expert declaration presents numerous examples where the public health authorities 

had to walk back their recommendations. As wisely stated by the Otto panel, sometimes experts and 

professional associations get it wrong. That is the fundamental truth of this case and why the Court 

should stop the Board from targeting viewpoint speech between a doctor and a patient during an evolving 

pandemic. 

VII. REQUEST THAT NO BOND BE REQUIRED 

This case seeks to protect the First Amendment rights of physicians and their patients. The 

Defendants will suffer no monetary harm if the temporary relief is granted. See Jorgensen v. Cassiday, 

320 F.3d 906, 919 (9th Cir. 1997). Plaintiffs have a strong likelihood of success on the merits, see Scherr 

v. Volpe, 466 F.2d 1027, 1035 (7th Cir. 1972), and the "equities of potential hardships to the parties" 

weigh in favor of Plaintiffs. See Temple Univ. v. White, 941 F.2d 201, 220 (3rd Cir. 1991). Therefore, 

Plaintiffs request that no bond be required.  

 

 

// 

 

// 

 

// 

 

// 

 

// 

 

// 

 

// 

 

// 

 

// 

 

// 

 

// 
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For the foregoing reasons, Plaintiffs respectfully request that the Motion for Preliminary 

Injunction be granted and that the Osteopathic Medical Board of California be prohibited from 

investigating or sanctioning any osteopathic physician under Bus. & Prof. Code Section 2270 pending 

the final judgment in this case.  

Dated: December 6, 2022    

Respectfully submitted, 

 

RICHARD JAFFE, ESQ. 

SBN 289362 

428 J Street, 4th floor 

Sacramento, California, 95814   

Telephone: 916-492-6038  

Facsimile:  713-626-9420  

Email:  rickjaffeesquire@gmail.com  

 
ROBERT F. KENNEDY JR., ESQ. 
MARY HOLLAND, ESQ. 
(Subject to pro hac vice admission) 
Children’s Health Defense 
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Telephone: (202) 854-1310  
mary.holland@childrenshealthdefense.org 
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LOCAL RULE 231 (D)(3) STATEMENT 

1. Plaintiffs request an evidentiary hearing and would call Sanjay Verma, MD and the Board’s 

Executive Officer, Defendant Erika Calderon.  

2. Plaintiffs anticipate that the hearing will take two hours. 

 

 

 

Richard Jaffe, Esq. 
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CERTIFICATE OF SERVICE 

I, Richard Jaffe affirm as follows: 

1. I am an attorney at law admitted to practice in this court. I am not a party to this action and am 

over the age of 18. I am counsel of record for the Plaintiffs in this case. I submit this Certificate 

of Service under penalties of perjury. 

2. This Motion and all the declarations are being served on the Defendants together with the 

summons, complaint and the various court documents in this matter. A proof of service from 

the process server will be separately filed.  

 

 

Richard Jaffe, Esq. 
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INTRODUCTION 

Assembly Bill (AB) 2098 is a limited but important statute.  The California Legislature 

enacted AB 2098 to address concerns about the spread of disinformation and misinformation 

about COVID-19 and COVID-19 vaccines by medical practitioners, which has placed lives at 

serious risk.  AB 2098 applies only to medical treatment or advice within the doctor-patient 

relationship.  It leaves untouched all other speech by doctors, including private conversations with 

family or non-patient friends, social media posts, and publications.  And it does not impact any 

patient advice or treatment that contradicts mainstream opinion but still falls within the range of 

treatments that comply with the requisite standard of care.  The statute therefore fits well within 

the long history of regulating the practice of medicine while still leaving room for doctors to 

exercise their medical judgment and for medical research and development. 

Plaintiffs contend that AB 2098 violates their First Amendment rights and is unduly vague 

under the Fourteenth Amendment.  They seek a preliminary injunction that would prohibit the 

enforcement of AB 2098 against osteopathic physicians and surgeons.  But plaintiffs have not met 

their burden to establish their entitlement to such relief.  First and most importantly, plaintiffs 

have not shown a likelihood of succeeding in their suit.  AB 2098 is permissible under the First 

Amendment as a regulation of physician-provided care, and it is not impermissibly vague.  Nor 

have plaintiffs demonstrated any irreparable harm that would result from allowing AB 2098 to go 

into effect or that the equities and public interest favor an injunction, since AB 2098 only protects 

patients from receiving inaccurate medical advice and substandard care.  This Court should deny 

the motion. 

BACKGROUND 

I. REGULATION OF MEDICINE IN CALIFORNIA 

California has long regulated the practice of medicine to protect the public.   Arnett v. Dal 

Cielo, 14 Cal. 4th 4, 7 (1996).  Since at least 1876, California has regulated the practice of 

medicine by imposing licensing and training requirements on medical practitioners.  See 1876 

Cal. Stats., ch. 518, p. 792, § 1.1  The 1876 Act also permitted licenses to be refused or revoked 

                                                 
1 The 1876 Act is included as Exhibit A to Defendants’ Motion for Judicial Notice. 
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for unprofessional conduct.  Id., § 10.  Thus, “[s]ince the earliest days of regulation,” the State has 

sought to “protect the public against incompetent, impaired, or negligent physicians, and, to that 

end,” regulators have “been vested with the power to revoke medical licenses on grounds of 

unprofessional conduct.”  Arnett, 14 Cal. 4th at 7.  And since the earliest days, such 

unprofessional conduct has encompassed, in some circumstances, a practitioner’s speech to 

patients.  E.g., Fuller v. Bd. of Med. Exam’rs, 14 Cal. App. 2d 734, 740-41 (1936) (upholding 

sanctions on physician who made false claims about his ability to treat hernias), abrogated on 

other grounds by Webster v. Board of Dental Examiners, 17 Cal. 2d 534 (1941).  

More than 130 years ago, Andrew Taylor Still developed osteopathic medicine, whose 

unique philosophy resulted in some differences from traditional medicine.2  The Osteopathic 

Medical Board of California (“Board”) regulates osteopathic physicians and surgeons in 

California by issuing or denying licenses, imposing discipline for unprofessional conduct, and 

effectuating the enforcement of laws and regulations governing osteopaths’ practice.  See Cal. 

Bus. & Prof. Code § 3600 et. seq.   The statutory scheme governing the Board’s enforcement 

program is the same as that which governs the Medical Board’s oversight of the practice of non-

osteopathic physicians and surgeons.  See Cal. Bus. & Prof. Code §§ 3600, 3600-2.  Thus, the 

Board is required to investigate all complaints of osteopaths’ professional misconduct “from the 

public, other licensees, from health care facilities or from the board [itself],” including 

anonymous complaints.  Id. § 2220(a).  Board investigations involve the gathering of facts and 

consulting with a medical expert who opines on whether there has been a departure from the 

standard of care.  See Calderon Decl. ¶¶ 5-6.  The Board must maintain confidentiality during its 

investigations. See id. ¶ 7. 

California law provides that the Board “shall take action against any licensee who is 

charged with unprofessional conduct.”  Cal. Bus. & Prof. Code § 2234.3  Section 2234 provides 

                                                 
2 See “Andrew Taylor Still: The Father of Osteopathic Medicine,” 

https://www.atsu.edu/museum-of-osteopathic-medicine/museum-at-still (last accessed Dec. 23, 
2022).  

3 Business and Practices Code § 3600-2 provides that the Board enforces these statutory 
sections governing non-osteopathic doctors and surgeons as to osteopathic practitioners.  Thus 
while these statutory codes may be framed in reference to “doctors and surgeons,” they apply 
equally to osteopathic practitioners. 
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an illustrative list of examples of unprofessional conduct, including: “[t]he commission of any act 

involving dishonesty or corruption that is substantially related to the qualifications, functions, or 

duties of a physician and surgeon” and incompetence.  Id. § 2234(d), (e).  In addition to section 

2234, other sections of law provide additional specific examples of unprofessional conduct, such 

as failure to maintain adequate and accurate records, id. § 2266; failure to obtain proper informed 

consent prior to a sterilization procedure, id. § 2250; failure to provide a standardized summary 

describing in layperson’s terms symptoms and methods of diagnoses for gynecological cancer, id. 

§ 2249(a); and conviction of a crime substantially related to the practice of medicine, id. § 2236. 

California law also considers “gross negligence,” “repeated negligent acts,” and 

“incompetence” to be unprofessional conduct.  Cal. Bus. & Prof. Code § 2234(b), (c), (d).  “Gross 

negligence” is defined as “the want of even scant care” or “an extreme departure from the 

standard of care,” Gore v. Board of Med. Quality Assurance, 110 Cal. App. 3d 184, 196 (1980), 

while negligence is a “simple departure” from the current standard of care, Lim Decl. ¶ 4.  The 

“standard of care” for medical practitioners is that reasonable degree of skill, knowledge, and care 

in diagnosis and treatment ordinarily possessed and exercised by practitioners under similar 

circumstances at or about the time in question.  See, e.g., Flowers v. Torrance Mem. Hosp. Med. 

Ctr., 8 Cal. 4th 992, 997-98 (1994).  Typically, the standard of care is established through expert 

testimony.  See id. at 1001.  Incompetence is defined as “an absence of qualification, ability or 

fitness to perform a prescribed duty or function.”  Kearl v. Bd. of Med. Quality Assurance, 189 

Cal. App. 3d 1040, 1054 (1986) (citation omitted).  

The standard of care is determined by the medical standard prevailing in the community at 

the time that medical treatment is rendered.  See Brown v. Colm, 11 Cal. 3d, 639, 644-47 (1974).  

Established law has long rejected the argument that physicians can be relieved of their obligation 

to comply with the current standard of care because the standard is evolving.  See Tunkle v. 

Regents of the Univ. of California, 60 Cal. 2d 92, 104 (1963) (holding a patient’s waiver of 

liability in exchange for admission to a charitable research hospital void as a matter of public 

policy despite hospital’s claim that the standard of care in a research facility will evolve quickly).  

Rather, the medical community must be trusted “to treat our ailments and update their 
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recommendations on the governing standard of care” as knowledge evolves.  Tingley v. Ferguson, 

47 F.4th 1044, 1081 (9th Cir. 2022); see also Lim Decl. ¶ 3.   

II. AB 2098 

AB 2098 was enacted against this long history of regulation and the more recent backdrop 

of the COVID-19 pandemic.  As the Legislature found, “[t]he global spread of . . . COVID-19 

ha[d] claimed the lives of over 6,000,000 people worldwide, including nearly 90,000 

Californians,” at the time of AB 2098’s enactment.  2022 Cal. Stat., ch. 938 (“AB 2098”), § 1(a).  

Thankfully, COVID-19 vaccines have played a critical role in helping to stem the spread of the 

disease and prevent its severity: the Legislature cited data from the Federal Centers for Disease 

Control and Prevention showing that “unvaccinated individuals are at a risk of dying from 

COVID-19 that is 11 times greater than those who are fully vaccinated.”  AB 2098, § 1(b); see 

also Defendants’ Request for Judicial Notice (“RJN”), Ex. B, p. 6.  Yet, as the Legislature 

recounted, as of July 21, 2022, a quarter of those over age five were not vaccinated.  RJN, Ex. E, 

p. 3.  The Legislature cited research estimating that “2 million to 12 million people in the US 

were unvaccinated against COVID-19 because of misinformation or disinformation.”  RJN, Ex. 

E, p. 3; see also AB 2098, § 1(d); RJN, Ex. D, p. 4.  Such misinformation includes myths, for 

instance, that the vaccines contain microchips, would make a person magnetic, or would change 

someone’s DNA.  RJN, Ex. D, p. 4.  

The Legislature found it particularly concerning that some of this medically inaccurate 

information came from physicians themselves.  The legislative findings for AB 2098 note that 

“[m]ajor news outlets have reported that some of the most dangerous propagators of inaccurate 

information regarding the COVID-19 vaccines are licensed health care professionals.”  AB 2098, 

§ 1(e); see also RJN, Ex. D, pp. 4-5; Ex. B, p. 7.  This behavior, the Legislature noted, would run 

contrary to a doctor’s “duty to provide their patients with accurate, science-based information.” 

AB 2098, § 1(f).  In addition, as the Legislature explained, “[p]hysicians and healthcare 

professionals play a critical role in keeping communities healthy,” and “[a] physician’s 

recommendation and information sharing will educate and inform decisions made by their 
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patients.”  RJN, Ex. D, p. 5.  For this reason, whether a doctor provides accurate information 

“will ultimately impact patient’s health.”  Id.  

As the Legislature noted, doctors already face sanctions for repeated instances of 

negligence or for even a single instance of gross negligence.  E.g., RJN, Ex. D, p. 6.  Some 

instances of spreading misinformation about COVID-19 would already arguably fall within these 

existing provisions, the Legislature explained.  RJN, Ex. B, p. 8.  The Legislature enacted AB 

2098, however, to “confirm that in California, physicians who disseminate COVID-19 

misinformation or disinformation” to their patients would be subject to formal discipline.  Id.  

AB 2098 provides that “[i]t shall constitute unprofessional conduct for a physician and 

surgeon to disseminate misinformation or disinformation related to COVID-19, including false or 

misleading information regarding the nature and risks of the virus, its prevention and treatment; 

and the development, safety, and effectiveness of COVID-19 vaccines.”  AB 2098, § 2(a) (to be 

codified at Cal. Bus. & Prof. Code § 2270).  It defines “disseminate” as the “conveyance of 

information from the licensee to a patient under the licensee’s care in the form of treatment or 

advice.”  AB 2098, § 2(b)(3).  “Misinformation” is defined as “false information that is 

contradicted by contemporary scientific consensus contrary to the standard of care.”  Id., 

§ 2(b)(4).  And “disinformation” is defined as “misinformation that the licensee deliberately 

disseminated with malicious intent or an intent to mislead.”  Id., § 2(b)(2). 

III. PLAINTIFFS’ CHALLENGE TO AB 2098  

Plaintiff Letrinh Hoang is a pediatric osteopathic physician currently licensed by the Board 

who practices in Los Angeles County.  Compl. ¶ 11.  Plaintiff Physicians for Informed Consent is 

a nonprofit group whose stated mission is “to advocate for the right of physicians to provide true 

and evidence-based information to patients concerning the risks and benefits of vaccines.”  Id. 

¶ 21.  Plaintiff Children’s Health Defense is a nonprofit whose stated missions are “to end 

childhood health epidemics” and “advocat[e] for medical freedom, bodily autonomy, and an 

individual’s right to receive the best information available based on a physician’s judgment.”  Id. 

¶ 31. 
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On December 1, 2022, plaintiffs brought suit challenging AB 2098.  They sued Attorney 

General Rob Bonta and Head of the Osteopathic Medical Board Erika Calderon in their official 

capacities.  Id. ¶¶ 41-44.  Plaintiffs allege that AB 2098 violates their First Amendment rights, id. 

¶¶ 46-62, and is unconstitutionally vague under the Fourteenth Amendment, id. ¶¶ 63-75.  They 

also contend that AB 2098 violates their free speech rights under the California Constitution.  Id. 

¶¶ 76-83.  On December 6, 2022, plaintiffs filed the instant motion seeking a preliminary 

injunction. 

LEGAL STANDARD 

“A preliminary injunction is an extraordinary remedy never awarded as of right.”  Winter v. 

Natural Res. Def. Council, Inc., 555 U.S. 7, 24 (2008).  The party seeking a preliminary 

injunction must establish that: (1) they are likely to succeed on the merits; (2) they are likely to 

suffer irreparable harm absent preliminary relief; (3) the balance of equities tips in their favor; 

and (4) an injunction is in the public interest.  Id. at 20.  If a movant fails to establish a likelihood 

of success, the court generally need not consider the other factors.  Garcia v. Google. Inc., 786 

F.3d 733, 740 (9th Cir. 2015) (en banc).  Plaintiffs, as the movants here, bear the burden to prove 

each element.  Klein v. San Clemente, 584 F.3d 1196, 1201 (9th Cir. 2009).  They must do so by a 

“clear showing.”  Mazurek v. Armstrong, 520 U.S. 968, 972 (1997) (“It frequently is observed 

that a preliminary injunction is an extraordinary and drastic remedy, one that should not be 

granted unless the movant, by a clear showing, carries the burden of persuasion.” (citation and 

emphasis omitted)). 

ARGUMENT 

I. PLAINTIFFS HAVE NOT DEMONSTRATE A LIKELIHOOD OF SUCCESS 

First and foremost, plaintiffs’ motion should be denied because they have failed to establish 

a likelihood of success on their First Amendment or Fourteenth Amendment claims.4 

 

 

                                                 
4 While plaintiffs also raise a claim under the California Constitution in their complaint, 

see Compl., ¶¶ 76-83, they do not seek injunctive relief on the basis of that claim, see Pl. Mot. for 
Prelim. Inj. at 1 (arguing AB 2098 violates the First Amendment and is void for vagueness).   

Case 2:22-cv-02147-WBS-AC   Document 16   Filed 12/27/22   Page 13 of 31
Case: 23-55069, 02/15/2023, ID: 12653377, DktEntry: 30-2, Page 251 of 406

(273 of 428)



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

  7  

Opposition to Motion for a Preliminary Injunction (2:22-cv-02147-WBS-AC)  

 

A. Plaintiffs Are Unlikely to Succeed on Their Free Speech Claim 

Plaintiffs contend that AB 2098 is unconstitutional under the First Amendment because it 

“targets information conveyed to patients with a specific content and viewpoint.”  Plaintiffs’ Mot. 

for a Prelim. Inj. (“PI Mot.”) at 10.  This means the statute faces strict scrutiny, they argue, a 

standard it allegedly fails.  Id.  But plaintiffs err in their argument that strict scrutiny applies.  As 

plaintiffs recognize, states may permissibly regulate speech that is incident to professional 

conduct.  PI Mot. at 15.  AB 2098 does precisely that and therefore is subject only to rational 

basis review (a standard it easily meets).  Alternatively, AB 2098 is not subject to strict scrutiny 

because it is part of the long-standing tradition of regulating the practice of medicine and care 

provided by medical practitioners.  Finally, even if strict scrutiny applies, AB 2098 meets that 

standard.  Plaintiffs have therefore failed to demonstrate a likelihood of success on their First 

Amendment claim.   

1. AB 2098 Is a Permissible Regulation of Professional Conduct 

Although speech by professionals is protected by the First Amendment, states may still 

“regulate professional conduct, even though that conduct incidentally involves speech.”  Nat’l 

Institute of Family & Life Advocates v. Becerra, 138 S. Ct. 2361, 2372 (2018).  The Supreme 

Court in NIFLA recognized that “[l]ongstanding torts for professional malpractice, for example, 

‘fall within the traditional purview of state regulation of professional conduct.’”  Id. at 2737 

(citation omitted).  It also cited to its prior decision in Planned Parenthood of Southeastern 

Pennsylvania v. Casey, 505 U.S. 833 (1992), abrogated on other grounds by Dobbs v. Jackson 

Women’s Health Clinic, 142 S. Ct. 2228 (2022), as an example of a permissible regulation of 

professional conduct.  In Casey, the Court upheld a law requiring certain disclosures by 

physicians as part of obtaining informed consent to an abortion.  NIFLA, 138 S. Ct. at 2373 

(discussing Casey, 505 U.S. at 884).  The Court in NIFLA explained that this requirement 

“regulated speech only ‘as part of the practice of medicine, subject to reasonable licensing and 

regulation by the State.’”  Id. (quoting Casey, 505 U.S. at 884) (emphasis added in NIFLA).5  

                                                 
5 Plaintiffs state that Casey’s discussion of First Amendment principles is no longer valid 

in light of the recent Dobbs decision.  PI Mot. at 10.  However, Dobbs only abrogated Casey’s 
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Regulations of medical practitioners’ professional conduct and the practice of medicine that 

also incidentally regulate speech are widespread and longstanding.  They include, as NIFLA 

noted, “state regulation of malpractice” and informed consent requirements.  Tingley, 47 F.4th at 

1074.  For instance, “[d]octors commit malpractice for failing to inform patients in a timely way 

of an accurate diagnosis, for failing to give patients proper instructions, for failing to ask patients 

necessary questions, or for failing to refer a patient to an appropriate specialist.”  Robert Post, 

“Informed Consent to Abortion: A First Amendment Analysis of Compelled Physician Speech,” 

2007 U. Ill. L. Rev. 939, 950-951 (2007) (compiling cases).  And “doctors are routinely held 

liable for giving negligent advice to their patients, without serious suggestion that the First 

Amendment protects their right to give advice that is not consistent with the accepted standard of 

care.”  Pickup v. Brown, 740 F.3d 1208, 1228 (9th Cir. 2014), abrogated on other grounds by 

NIFLA, 128 S. Ct. 2361.  A doctor “may not counsel a patient to rely on quack medicine.  The 

First Amendment would not prohibit the doctor’s loss of license for doing so.”  Id. (citation 

omitted).  California is no different from other states in generally regulating the professional 

conduct of medical practitioners in ways that govern the practice of medicine and the medical 

care provided to patients while also impacting practitioners’ speech.  See, e.g., Cal. Bus. & Prof. 

Code § 741(a)(1), (2) (requiring disclosures when prescribing certain high doses of opioids); id. 

§ 2234.1 (requiring disclosures for complementary or alternative medicine); id. § 2241.5(c)(5), 

(6) (requiring providers prescribing opiates to create certain records); see also supra at p. 36 

AB 2098 fits into this longstanding tradition of regulating the practice of medicine and the 

professional conduct of medical practitioners.  It makes it unprofessional conduct for a physician 

to “disseminate misinformation or disinformation related to COVID-19.”  AB 2098, § 2(a).  But 

                                                 
holding regarding the right to an abortion, not its First Amendment holding.  E.g., Dobbs, 142 S. 
Ct. at 2242, 2284.  Insofar as Dobbs discusses the First Amendment at all, it does so in one 
sentence and cites to a single case as an example of “distort[ing] First Amendment doctrines,” 
Hill v. Colorado, 530 U.S. 703 (2000).  Dobbs, 142 S. Ct. at 2276 n.65.  It would be an 
overreading of Dobbs to infer from this one sentence and citation that that case intended to alter 
or overturn NIFLA or Casey’s rulings on the First Amendment. 

6 See, e.g., Ala. Code § 34-24-360 (doctor may be sanctioned for untruthful statements 
concerning qualifications or effect of proposed treatment); Nev. Rev. Stat. § 630.304 (doctor may 
be sanctioned for discouraging second opinion); Or. Rev. Stat. § 677.190 (doctor may be 
sanctioned for representing that an incurable disease can be cured or for making false or 
misleading statements about the efficacy of a drug or treatment). 
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this provision does not address physician speech in the abstract; the definitions of “disseminate” 

and “misinformation” make clear that the prohibition is directed at the care that a physician 

provides her patient.  The statute defines “disseminate” as “the conveyance of information from 

[a practitioner] to a patient under the [practitioner’s] care in the form of treatment or advice.”  

Id. § 2(b)(3) (emphasis added).  It defines “misinformation” as “false information that is 

contradicted by contemporary scientific consensus contrary to the standard of care.”  Id. 

§ 2(b)(4) (emphasis added).  AB 2098 thus circumscribes the care a physician recommends or 

provides to their patients for a specific health issue.  By regulating the care that physicians 

provide, AB 2098 is a regulation of professional conduct and the speech incident to such 

conduct—it is a regulation of speech as part of the practice of medicine, not “speech as speech,” 

NIFLA, 138 S. Ct. at 2373. 

AB 2098 is thus analogous to the statutes upheld by the Ninth Circuit in Tingley and Pickup 

as permissible regulations of professional conduct even though they also regulated physician 

speech.  In those cases, the Ninth Circuit addressed the validity of state statutes prohibiting 

conversion therapy—that is, efforts to change a person’s sexual orientation—performed on 

minors.  See Tingley, 47 F.4th at 1071-72.  Both statutes regulated professional conduct, the Ninth 

Circuit concluded, because they regulated the kind of care a practitioner could provide their 

patients.  The fact that such care was “performed through speech alone” made no difference.  

Pickup, 740 F.3d at 1230; see also Tingley, 47 F.4th at 1077-79.  

AB 2098 similarly regulates professional conduct.  As under the statutes in Tingley and 

Pickup, providers remain free under AB 2098 to generally discuss different treatment options for 

COVID-19, weigh the pros and cons of a patient obtaining a vaccine for COVID-19, provide 

patients with information that will ensure they receive informed consent, or advise a specific 

treatment for COVID-19.  They also remain free to engage in public debate, share opinions with 

family members, or post online on social media; they face no restrictions under AB 2098 on their 

ability to express their views on COVID-19 outside the context of treating a patient.  All they 

must do is act competently within the standards of their profession when they treat a patient.  Just 
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as with the statutes banning conversion therapy, this is a regulation of the practice of medicine 

and patient care, and thus a regulation of professional conduct. 

Plaintiffs resist the application of Tingley and Pickup, arguing instead that the proper 

analogue is the decision in Conant v. Walters, 309 F.3d 629 (9th Cir. 2002).  In Conant, the Ninth 

Circuit upheld an injunction that precluded the federal government from investigating physicians 

for violation of federal criminal drug laws “solely on the basis of a recommendation of marijuana 

within a bona fide doctor-patient relationship, unless the government in good faith believes that it 

has substantial evidence of criminal conduct.”  309 F.3d at 636; see also id. at 637 (policy 

sanctioned doctors for the “discussion of the medical use of marijuana”).  The court analogized 

the enjoined policy to the funding restriction held unconstitutional in Legal Services Corp. v. 

Velazquez, 531 U.S. 533 (2001), which had prohibited legal aid attorneys receiving federal funds 

“from challenging existing welfare laws.”  Conant, 309 F.3d at 638.  In both cases, the Ninth 

Circuit explained, the government’s challenged policy “‘alter[ed] the traditional role’” of 

professionals “by ‘prohibit[ing] speech necessary to the proper functioning’” of the profession.  

Id. (citation omitted).  The court in Conant rejected the government’s argument that its 

challenged policy was necessary to enforce criminal prohibitions on the possession of drugs.  Id.  

And it explained that its conclusion was buttressed the fact that states are “the primary regulators 

of professional conduct” and California—where the plaintiffs were practitioners—permitted 

medical use of marijuana upon a physician recommendation.  Id. at 640; see also id. at 645 

(Kozinski, J., concurring) (“second important interest impaired by the federal government’s 

policy” was “California’s interest in legalizing the use of marijuana in certain limited 

circumstances”).    

Plaintiffs argue that under Conant “making a recommendation” is categorically protected 

from any regulation whatsoever.  PI Mot. at 11.  But that overreads the decision.  Whatever 

Conant says about whether physician speech and recommendations are generally protectable, it 

does not hold that states cannot permissibly regulate the spoken components of professional 

conduct, including at times regulating the advice or recommendations of medical professionals.  

The policy that the Ninth Circuit disproved of in Conant prohibited, on criminal sanction, any and 
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all recommendations of marijuana use between doctors and patients—including a situation where 

a doctor “recommend[ed] medical marijuana to patients after complying with accepted medical 

procedures” and was “acting in their professional role in conformity with the standards of the 

state where they are licensed to practice medicine.”  Conant, 309 F.3d at 647 (Kozinski, J., 

concurring).  By removing the ability to ever recommend a potential medical treatment, the 

enjoined policy “prevent[ed] the physician from exercising his or her medical judgment,” id. at 

638 (majority op.) (quoting Casey, 505 U.S. at 883), and “prohibit[ed] speech necessary to the 

proper functioning” of the medical system, id. (quoting Velazquez, 531 U.S. at 544) (alteration in 

original).  

But there is a difference between the state sanctioning any recommendations or discussions 

of a particular treatment and the state simply requiring recommendations or discussions to abide 

by the standard of care.   In the first instance, the state has kept medical professionals from 

utilizing their otherwise acceptable professional judgment to determine the best course of 

treatment for a patient or to obtain informed consent thereto.  Cf. Wollschlaeger v. Governor of 

Florida, 848 F.3d 1293, 1317 (11th Cir. 2017) (striking down statute that prohibited doctors from 

asking certain questions even when consistent with the standard of care and when there was no 

evidence the prohibited questions were “medically inappropriate, ethically problematic, or 

potentially ineffective”).  In the latter, the state leaves doctors generally free to exercise this 

professional judgment and only takes certain options—namely, those that are below the standard 

of care—off the table.  It is the same as the distinction between the requirement struck down in 

Velazquez that prohibited any argument challenging an existing welfare law by a government-

funded attorney and an ordinary malpractice regulation that would prohibit such an argument 

when it is frivolous.  Completely silencing any recommendations of a treatment looks more like 

the government regulating speech as speech; requiring medical professionals adhere to the 

standard of care when treating patients—even when speaking—is regulating the practice of 

medicine instead. 
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It is this difference that makes AB 2098 akin to the statutes upheld in Tingley and Pickup 

rather than the policy enjoined in Conant. 7  The statute challenged in Pickup, in contrast to the 

policy at issue in Conant, “allowe[ed] discussions about treatment, recommendations to obtain 

treatment, and expressions of opinion about [sexual orientation conversion therapy].”  Pickup, 

740 F.3d at 1229 (emphasis removed); see also Conant, 309 F.3d at 647 (Kozinski, J., 

concurring) (distinguishing enjoined policy from when the state sanctions a doctor who 

“recommend[ed] marijuana without examining the patient, without conducting tests, without 

considering the patient’s medical history or without otherwise following standard medical 

procedures”).   

AB 2098 likewise allows such discussions.  It does not preclude a physician from asking 

questions to gather information about potential COVID-19 treatment or advice, from discussing 

the pros and cons of any potential treatment, from recommending a particular treatment, or from 

providing specific advice—as long as doing so is consistent with the standard of care.  It thus 

minimizes the intrusion into the doctor-patient relationship by solely restricting treatment and 

advice that falls below that standard.  And by generally preserving speech on COVID-19 related 

subjects when the advice or treatment given is not below the standard of care, AB 2098 ensures 

that doctors can exercise their medical judgment in responsible ways consistent with protecting 

patients’ health and safety.  It is a restriction that helps to further the proper functioning of the 

medical profession by protecting patients from harmful substandard advice and care, see infra at 

pp. 14-15 (discussing role of requiring adequate care in protecting doctor-patient relationship). It 

is analogous not to the governmental regulation disapproved of in Conant but rather to those held 

permissible in Pickup and Tingley, and is thus a regulation of professional conduct. 

Plaintiffs also read NIFLA as requiring that any regulated speech be tied to “a separate and 

distinct medical procedure” for the regulation to be considered one of professional conduct.  PI 

Mot. at 15.  But such a narrow understanding of NIFLA ignores the practical reality of how 

                                                 
7 In addition, the federalism concerns animating the decision in Conant are absent here 

since AB 2098 is a state regulation of the medical practice.  Nor did Conant involve any 
argument that the challenged policy was needed to protect patients from substandard care, unlike 
this case.  
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doctors treat patients.  “Most, if not all, medical and mental health treatments require speech.”  

Pickup, 740 F.3d at 1229.  That is the case, for instance, when an endocrinologist advises a 

diabetic about which foods to eat, a neurologist advises a migraine sufferer about potential 

migraine triggers to avoid, or a general practitioner advises a patient with back pain to perform 

particular stretches.  In these situations, as in innumerable others, the care and treatment a 

physician provides comes in the form of speech.  Indeed, in many situations, the regulation of a 

doctor’s speech “is theoretically and practically inseparable from the regulation of medicine.”  

Post, supra, at 751.  Circumscribing the view of “professional conduct” in the medical field to 

only hands-on, physical interventions like surgery would ignore a large swath of how doctors treat 

and care for patients.  And when speech and treatment are intertwined, regulating the provision of 

care—and thus physician conduct and the practice of medicine—necessarily involves regulating 

the speech of practitioners.  AB 2098 is therefore a regulation of professional conduct. 

Under Tingley and Pickup, the applicable standard for reviewing the constitutionality of AB 

2098’s regulation of conduct is rational basis.  Tingley, 47 F.4th at 1077.  That standard requires 

only that AB 2098 “bear[] a rational relationship to a legitimate state interest.”  Pickup, 740 F.3d 

at 1231.  AB 2098 readily meets this standard.  As discussed in more detail below, see infra at pp. 

16-17, AB 2098 furthers the government’s legitimate interests in public health and patient safety.  

The Legislature was concerned that physicians were spreading misinformation and disinformation 

to patients that could dissuade patients from receiving critical or necessary care to prevent 

COVID-19 (such as vaccinations) or to treat COVID-19.  E.g., RJN Ex. C, p. 3; Ex. D, pp. 4-5.  

Protecting public health and patient safety certainly is a legitimate state interest; indeed, it is a 

compelling interest.  See infra at pp. 16-17.  Recommendations that fall below the standard of 

care can harm patients individually and public health generally.  Prohibiting doctors from 

providing inaccurate information in a way that renders their care below the requisite standard of 

care furthers the State’s legitimate interest in patient safety and public health.  AB 2098 is 

therefore constitutional as a reasonable regulation of professional conduct.  
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2. AB 2098 Is a Permissible Regulation of the Care Provided by Medical 
Professionals 

Even if the Court were to conclude that AB 2098 is not a regulation of professional 

conduct, plaintiffs still do not show a likelihood of success on their First Amendment claim.  In 

their brief, plaintiffs do not discuss Tingley’s second basis for its holding: that states may regulate 

physician speech when regulating the care provided by medical professionals without running 

afoul of the First Amendment.  AB 2098 is constitutional (and not subject to strict scrutiny) 

because it falls within this longstanding tradition of regulating medical care. 

  “The Supreme Court has recognized that laws regulating categories of speech belonging to 

a ‘long . . . tradition’ of restriction are subject to lesser scrutiny.”  Tingley, 47 F.4th at 1079 

(quoting NIFLA, 138 S. Ct. at 2372).  And there is indeed a long tradition of “regulation 

governing the practice of those who provide health care within state borders.”  Id. at 1080.  Since 

the birth of modern medicine, states have imposed restrictions on who can practice medicine and 

on the care medical practitioners provide.  See id. at 1080-81 (discussing, inter alia, Collins v. 

Texas, 223 U.S. 288 (1912), and Lambert v. Yellowley, 272 U.S. 581 (1926)); see also, e.g., State 

ex rel. Powell v. State Med. Examining Bd., 20 N.W. 238, 240 (Minn. 1884) (statutes imposing 

requirements on the right to practice medicine “have been very common”).  This has included 

restrictions on the provision of care that involves the speech of practitioners:  “[C]enturies-old 

medical malpractice laws,” for instance, “restrict treatment and the speech of health care 

providers.”  Tingley, 47 F.4th at 1082 (emphasis added); see also, e.g., Eastman v. State, 10 N.E. 

97, 97 (Ind. 1887) (“For centuries the law has required physicians to possess and exercise skill 

and learning, for it has mulcted in damages those who pretend to be physicians and surgeons, but 

have neither learning nor skill.”).   

This history of regulation arises out of important concerns.  “The health professions differ 

from other licensed professions because they treat other humans, and their treatment can result in 

physical and psychological harm to their patients.”  Tingley, 47 F.4th at 1083.  “The work of 

physicians has life and death consequences for their patients.”  Kenneally v. Medical Bd., 27 Cal. 

App. 4th 489, 500 (1994).  While the doctor-patient relationship requires physicians to speak 
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candidly about their professional opinions and judgments, such candor must be counterbalanced 

by a patient’s ability to trust that their doctor is providing them with competent and adequate 

care.  After all, “the knowledge of patient and physician are not in parity,” and a patient “has an 

abject dependence upon and trust in his physician for the information upon which he relies during 

the decisional process.”  Truman v. Thomas, 27 Cal. 3d 285, 291 (1980) (citation omitted).  While 

“[e]very one may have occasion to consult” a doctor, “comparatively few can judge of the 

qualifications of learning and skill which he possesses.”  Dent v. West Virginia, 129 U.S. 114, 

122 (1889).  Rather, “[r]eliance must be placed upon the assurance given by his license, issued by 

an authority competent to judge in that respect, that he possess the requisite qualifications.”  Id. at 

122-123.  Thus, “[w]hen a health care provider acts or speaks about treatment with the authority 

of a state license, that license is an ‘imprimatur of a certain level of competence.’”  Tingley, 47 

F.4th at 1083 (citation omitted).  Patients need to know that their doctors can be trusted, and 

regulating the care that medical professionals provide plays a key role not only in protecting 

health and safety but also in assuring the trust necessary for the doctor-patient relationship to 

work.  Because medical care frequently involves the provision of professional advice, effective 

protection for patients must encompass the ability to regulate such speech.   

AB 2098 falls within the category of laws recognized as permissible under Tingley.  The 

advice and treatment physicians provide—and the information conveyed in such advice and 

treatment—is patient care.  See, e.g., Tingley, 47 F.4th at 1082-83; see also supra at pp. 12-13.  It 

is that context of patient care, and that alone, that AB 2098 regulates.  It does not tell doctors 

what specifically they must say or even require them to say anything at all.  Rather, to the extent a 

provider chooses to discuss COVID-19, AB 2098 simply prohibits doing so in a manner that 

violates the standard of care.  This has long been a requirement for doctors in order to protect 

their patients.  A contention that California cannot require that much of its medical practitioners 

would “endanger centuries-old medical malpractice laws that restrict treatment and the speech of 

healthcare providers.”  Tingley, 47 F.4th at 1082.   

3. AB 2098 Withstands Strict Scrutiny 

Finally, even if the Court were to conclude that AB 2098 is subject to strict scrutiny, 
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plaintiffs still cannot show a likelihood of success on the merits.  To survive strict scrutiny, a 

statute must be narrowly tailored to serve a compelling government interest.  See, e.g., Reed v. 

Town of Gilbert, 576 U.S. 155, 163 (2015).  AB 2098 meets this standard. 

a. AB 2098 Furthers a Compelling Interest 

AB 2098 serves several interests that are not only legitimate, but compelling.  First, AB 

2098 furthers the State’s compelling interest in “protect[ing] patients from negligent or 

incompetent physicians.”  Lewis v. Superior Court, 3 Cal. 5th 561, 572 (2017).  States 

“unquestionably ha[ve] a ‘compelling interest in assuring safe health care for the public.’”  Recht 

v. Morrisey, 32 F.4th 398, 413 (4th Cir. 2022) (citation omitted).  As the Legislature explained, 

“[p]hysicians and healthcare professionals play a critical role in keeping communities healthy.  A 

physician’s recommendation and information sharing will educate and inform decisions made by 

their patients.”  RJN, Ex. D, p. 5; see also Lim Decl. ¶ 6.  Because medical decisions that patients 

make under doctor advice are by definition matters of health—and frequently life and death—the 

State has a compelling interest in ensuring the care provided is not substandard.  This is certainly 

true with respect to COVID-19, where interventions like vaccinations have helped to protect 

health and save lives.  See supra at pp. 4-5.  Like malpractice law and other prohibitions on 

treatment below the standard of care, AB 2098 guards and protects patients’ health and safety.   

Second, AB 2098 furthers the compelling interest of ensuring patient access to accurate, 

complete, and truthful information about healthcare.  Misinformation from a doctor during 

medical treatment presents a real danger of harm to a patient.  Lim Decl. ¶ 6; cf. Truman, 27 Cal. 

3d at 293-94 (patient declined pap smear test due to advice below the standard of care and 

subsequently died of cervical cancer).  In addition to furthering this interest generally, AB 2098 

does so in a way that also helps limit the spread and severity of the deadly COVID-19 pandemic.  

The Supreme Court has recognized that “[s]temming the spread of COVID-19 is unquestionably a 

compelling interest.”  Roman Catholic Diocese of Brooklyn v. Cuomo, 141 S. Ct. 63, 67 (2020) 

(per curiam).  Vaccines have played a crucial role in helping stem the spread of COVID-19 and 

limiting the severity of the disease.  See supra at pp. 4-5.  However, as the Legislature found, 

“misinformation and disinformation about COVID-19 vaccines”—including misinformation from 
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medical practitioners—have “placed lives at serious risk” by precluding patients from receiving 

such vaccines due to factually incorrect information.  AB 2098, § 1(d), (e); see also RJN, Ex. B., 

p. 6; Ex. D, p. 4.  While ensuring that patients receive accurate information—as AB 2098 does—

is a compelling interest, it is doubly so here, insofar as AB 2098 could also help bolster COVID-

19 vaccination rates and stem the spread and harm of that disease.   

Third, AB 2098 furthers the State’s “compelling interest in regulating the practice of 

professions within their boundaries.”  Goldfarb v. Virginia State Bar, 421 U.S. 773, 792 (1975).  

The Supreme Court has noted that among the professions, “[t]here is perhaps no profession more 

properly open to [state] regulation than that which embraces the practitioners of medicine,” 

“dealing as its followers do with the lives and health of the people.”  Watson v. Maryland, 218 

U.S. 173, 176 (1910); see also Tingley, 47 F.4th at 1082-83 (“‘[f]ew professions require more 

careful’ scrutiny than ‘that of medicine’” (citation omitted)).  AB 2098, acting in harmony with 

other similar and long-standing regulations, furthers this compelling interest.  It is critical that 

patients can trust the medical judgment, advice, and recommendations of their state-licensed 

medical providers.  Without such trust, patients may well avoid acting on medically appropriate 

advice and suffer serious, if not life-threatening, health consequences.  This is no less true in the 

COVID-19 arena than in other areas of health care.  By holding medical practitioners to the 

standard of care in providing medically accurate advice and recommendations about COVID-19 

to their patients, AB 2098 helps ensure patient trust in their doctors and thereby furthers a 

compelling government interest.   

b. AB 2098 Is Narrowly Tailored to Serve Those Compelling 
Interests 

Finally, AB 2098 meets the requirements for narrow tailoring.  “A statute is narrowly 

tailored if it targets and eliminates no more than the exact source of the ‘evil’ it seeks to remedy.”  

Frisby v. Schultz, 487 U.S. 474, 485 (1988).  Here, the Legislature’s primary concern in enacting 

AB 2098 was to stop doctors from conveying to patients medically inaccurate information about 

COVID-19 that is below the standard of care.  The Legislature recounted evidence of medical 

practitioners spreading such medically inaccurate information.  See, e.g., RJN Ex. B, pp. 6-7; Ex. 
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D, pp. 4-5 (e,g., vaccines contain microchips or make people magnetic).  It explained that doctors 

play a key role in guiding patient decisions about healthcare, making it particularly concerning 

when they violate the standard of care by failing to provide medically accurate information.  See, 

e.g., RJN, Ex. B, pp. 6-7; Ex. D, pp. 4-5.   

The Legislature acted to limit this harm in the narrowest possible way: by clarifying that 

when doctors provide advice or treatment about COVID-19, they must do so consistently with the 

standard of care.  AB 2098 leaves practitioners free to express themselves in innumerable other 

forums outside of patient care.  And within the context of patient care, it does not limit advice that 

meets the standard of care.  See supra at pp. 12-13 (distinguishing AB 2098 from policy at issue 

in Conant).  It thus specifically targets the precise category of conduct or speech where the State’s 

interest is highest and that poses the greatest risk of harm: conduct or speech by doctors that 

comes in the form of advice or treatment to patients within their care.8 

Considering AB 2098’s place within the larger system of medical regulation also reinforces 

its narrow tailoring.  As the legislative history notes, doctors are already subject to discipline for 

repeated negligent acts, gross negligence, or incompetence.  RJN, Ex. B, p. 8; see also supra at p. 

3.  Thus, a physician who repeatedly provides treatment or guidance concerning COVID-19 that 

falls below the requisite standard of care—or a physician who does so only once in a manner 

constituting gross negligence or incompetence—already faces the possibility of discipline or 

liability.  All that AB 2098 does is clarify that, with respect to advice and treatment concerning 

COVID-19, a single instance of substandard care can suffice for discipline.  That clarification is 

narrowly tailored to further the State’s compelling interests in public health and patient safety. 

Plaintiffs first contend that AB 2098 is not narrowly tailored because there is no evidence 

that osteopathic physicians specifically are spreading misinformation and causing harm to 

patients.  PI Mot. at 20.  But osteopathic and non-osteopathic doctors are subject to the same 

                                                 
8 That AB 2098 is narrowly tailored is further illustrated by looking to the legislative 

history of the enactment.  As originally introduced, AB 2098 did not include a definition of 
“dissemination.”  RJN, Ex. B, p. 12.  The statute was amended to include a definition of 
“disseminate” that clarified the statute was targeted at “communications made to a patient under 
[the provider’s] care in the form of treatment or advice” and not to “statements made to the 
general public about COVID-19 through social media or at a public protest.”  Id. 
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standards for unprofessional conduct, see Cal. Bus. & Prof. Code § 3600-2, and AB 2098 is 

codified as a statute that applies on its terms to all doctors and surgeons.  And osteopathic and 

non-osteopathic practitioners serve similar roles and stand in a similar relationship when they 

treat and care for their patients—meaning inaccurate information and substandard care can cause 

the same negative, potentially life-threatening consequences for their patients.  It would make 

little sense to treat them differently solely with respect to spreading medically-inaccurate 

information or providing substandard care regarding COVID-19 alone, particularly in light of the 

evidence before the Legislature that medical professionals were spreading misinformation 

generally and the consequences that could have.  See supra at p. 4. 

Plaintiffs also contend the statute is not narrowly tailored because there are alternatives that 

restrict less speech that could have been used, such as public information campaigns. PI Mot. at 

20.  The argument is unconvincing.  Federal and state entities were already engaging in extensive 

public information campaigns about COVID, but the Legislature found that misinformation from 

physicians was nonetheless resulting in serious health consequences to patients.  More 

importantly, such an argument would presumably render unconstitutional any application of the 

standard-of-care requirement—whether in professional discipline or medical malpractice law—to 

dangerous and substandard medical advice to a patient.  A similar argument could be made that 

the State should devise a way to somehow detect and step in to provide information directly to 

any patient who has been advised by a doctor to take a drug that would be dangerous to those in 

the patient’s condition or from whom the doctor has withheld information about a pertinent side 

effect of treatment.  No court has ever held that such dubious arguments mean that the First 

Amendment prohibits States from holding medical providers to the standard of care.   

B. Plaintiffs Are Unlikely to Succeed on their Vagueness Claim 

Plaintiffs further argue that AB 2098 is unconstitutional under the Fourteenth Amendment 

because it is void for vagueness.  A statute is impermissibly vague when it “fails to provide a 

reasonable opportunity to know what conduct is prohibited, or is so indefinite as to allow 

arbitrary and discriminatory enforcement.”  Arce v. Douglas, 793 F.3d 968, 988 (9th Cir. 2015) 

(citation omitted).  But “[d]ue process does not require ‘impossible standards of clarity’.”  Id. 
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(quoting Kolender v. Lawson, 461 U.S. 352, 361 (1983)).  All that is required is for the statute “to 

give a person of ordinary intelligence a reasonable opportunity to know what is prohibited.”  

Valle del Sol, Inc. v. Whiting, 732 F.3d 1006, 1019 (9th Cir. 2013) (citation omitted).  And where 

a statute “regulates licensed . . . health providers, who constitute ‘a select group of persons having 

specialized knowledge,’ the standard for clarity is lower.”  Pickup, 740 F.4th at 1234 (citation 

omitted).  

AB 2098 meets this standard.  It defines as unprofessional conduct a physician 

“disseminat[ing] misinformation or disinformation related to COVID-19.”  AB 2098, § 2(a).  The 

statutory definitions of the relevant terms provide adequate context and guidance for a 

practitioner of ordinary intelligence to know what is prohibited.  Under AB 2098, “dissemination” 

is defined as “the conveyance of information from the licensee to a patient under the licensee’s 

care in the form of treatment or advice.”  AB 2098, § 2(b)(3).  This clarifies that the type of 

behavior implicated by AB 2098 involves: 1) conveying information, 2) in the form of treatment 

or advice, 3) to a patient under the practitioner’s care.  A practitioner of ordinary intelligence can 

distinguish between the situations covered by this provision (e.g., providing advice to one’s 

patient about whether to receive the COVID-19 vaccines) from those that are not (e.g., publishing 

a journal in a scientific article about the effectiveness of the COVID-19 vaccines).   

AB 2098 in turn defines “misinformation” as “false information that is contradicted by 

contemporary scientific consensus contrary to the standard of care.”  AB 2098, § 2(b)(4).  This 

language imposes three requirements for conduct to fall within the scope of AB 2098: that it is 1) 

false, 2) contradicted by the contemporary scientific consensus, and 3) contrary to the standard of 

care.9  This last requirement, in particular, is far from unduly vague.  The term “standard of care” 

is not only familiar to medical practitioners but is used pervasively in the legal and medical 

regulatory systems.  E.g., CACI 501 (jury instruction stating that a medical practitioner who fails 

                                                 
9 To the extent the Court believes there is a lack of clarity on this point, defendants 

contend the Court should adopt the narrower construction of the statute’s reading.  See, e.g., Doe 
v. Harris, 772 F.3d 563, 578 (9th Cir. 2014) (court may adopt narrowing construction of statute in 
vagueness challenge).  Such a reading of the statutory text is consistent with the legislative 
history, which indicates that the definition of “misinformation” was amended expressly to 
connect it to the standard of care.  RJN, Ex. D, p. 10.  Requiring that any false information be 
contrary to the standard of care as a distinct element carries out that purpose. 
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to use the standard of care is negligent); Avivi v. Centro Medico Urgente Med. Ctr., 159 Cal. App. 

4th 463, 469-70 (2008) (describing standard of care in medical malpractice suit); Trowbridge v. 

United States, 703 F. Supp. 2d 1129, 1137-40 (D. Idaho 2010) (discussing factual findings as to 

standard of care in medical malpractice suit); Lim Decl. ¶ 3.  Indeed, California’s medical 

licensing system holds licensees to the standard of care with respect to all care they provide.  See 

supra at p. 3.  No reasonable medical practitioner would be unsure what it means to provide 

advice or treatment that is “contrary to the standard of care.” 

Nor is the phrase “contradicted by contemporary scientific consensus” unduly vague.  

There may be issues open to debate within the scientific and medical communities, but that does 

not mean there are not objectively provable facts on which the scientific community has a 

consensus: that apples contain sugar, that measles is caused by a virus, that Down syndrome is 

caused by a chromosomal abnormality, etc.  To the extent there are instances where the scientific 

consensus is less clear—just as it can be difficult at times to prove what the relevant standard of 

care is—that does not make the statute unduly vague.  And when a scientific consensus does not 

exist, that makes the statute inapplicable by its own terms, not vague.  Furthermore, in a 

disciplinary hearing, the burden of proof would be on the Board to establish all elements of a 

charge of disseminating misinformation, and where that does not happen, no discipline can occur.  

Ettinger v. Bd. of Med. Quality Assurance, 135 Cal. App. 3d 853, 856 (1982).   

In any event, there is no danger of this term leading to confusion about whether doctors 

should provide certain information.  Under the statute, misinformation can lead to discipline 

under the statute only if it is false, making truth a defense.  And such misinformation falls within 

the scope of AB 2098 only if it is contradicted by the scientific consensus and also contrary to the 

standard of care.  Thus, plaintiffs and all medical practitioners know that if their treatment and 

advice falls within the standard of care or if it they are accurate in the information they relay 

(such as accurately describing a study to a patient), they are not in violation of AB 2098.   

Ultimately, “while ‘[t]here is little doubt that imagination can conjure up hypothetical cases 

in which the meaning of these terms will be in nice question,’ because we are ‘[c]ondemned to 

the use of words, we can never expect mathematical certainty from our language.”  Hill v. 
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Colorado, 530 U.S. 703, 733 (2000) (citation omitted) (alterations in original).  The “Supreme 

Court has held that ‘speculation about possible vagueness in hypothetical situations not before the 

Court will not support a facial attack on a statute when it is surely valid in the vast majority of its 

intended applications.’”  Pickup, 740 F.3d at 1234 (quoting Hill, 530 U.S. at 733).  All that the 

Fourteenth Amendment requires is that it be “clear what the [statute] as a whole prohibits.”  Hill, 

530 U.S. at 733 (citation omitted).  AB 2098 meets that standard.   

II. THE REMAINING FACTORS WEIGH AGAINST INJUNCTIVE RELIEF 

First, plaintiffs have failed to demonstrate any irreparable harm.  In their brief, they contend 

that they suffer irreparable harm because of a loss of constitutional rights.  PI Opp. at 23.  If 

plaintiffs had demonstrated that AB 2098 was a likely violation of their constitutional rights, that 

might well constitute irreparable harm.  E.g., Melendres v. Arpaio, 695 F.3d 990, 1002 (9th Cir. 

2012) (“deprivation of constitutional rights ‘unquestionably constitutes irreparable injury’” 

(citation omitted)).  However, as explained above, AB 2098 is a constitutional statute.  See supra 

at pp. 7-22. 

Second, the balance of equities and public interest do not favor injunctive relief.  Where, as 

here, the government is the opposing party, the last two factors of the preliminary injunction 

analysis—the balance of equities and public interest—merge.  Drakes Bay Oyster Co. v. Jewell, 

747 F.3d 1073, 1092 (9th Cir. 2014).  To analyze these factors, the Court “balance[s] the 

competing claims of injury” and “consider[s] the effect of granting or withholding the requested 

relief,” paying “particular regard for the public consequences in employing the extraordinary 

remedy of injunction.”  Winter, 555 U.S. at 24 (citation omitted).  

Here, the State has a strong interest in enforcing AB 2098’s obligations to protect the public 

and would suffer irreparable harm if enjoined from doing so.  Maryland v. King, 567 U.S. 1301, 

1303 (2013) (“[A]nytime a State is enjoined by a court from effectuating statutes enacted by 

representatives of its people, it suffers a form of irreparable injury.”) (internal quotation marks 

omitted).  In addition, an injunction here would undermine the State’s long tradition of regulating 

physician conduct and care.  See Tingley, 47 F.4th at 1079-81.  California has an indisputable and 

substantial public interest in the effective regulation and operation of the medical practice to 
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ensure the health and safety of patients and the public.  That is especially true here, where AB 

2098 serves to ensure that patients receive accurate and medically appropriate information and 

that doctors do not provide patients with substandard care.  And since such care can involve the 

vaccinations against COVID-19 that have played a critical role in reducing the severity and 

spread of the disease, an injunction could also undermine the public health.  

Although plaintiffs allege deprivations of their constitutional rights, any actual burden on 

those rights that might exist (and defendants contend there is none) is incidental and exceedingly 

minimal.  State law already defines incompetence, a single instance of gross negligence, or 

repeated negligent acts as unprofessional conduct —regulations not challenged by plaintiffs in 

this case.  Cal. Bus. & Prof. Code § 2234(b), (c), (d).  All AB 2098 does is clarify that a single 

instance of negligence with respect to the treatment and care provided to a patient can constitute 

unprofessional conduct, if that care involves misinformation or disinformation about COVID-19. 

This de minimis intrusion into plaintiffs’ medical practices must be considered against the lives 

AB 2098 will save.  Any incremental impact on speech—particularly speech that comes in the 

form of advice or treatment below the standard of care—is far outweighed by the State’s 

compelling interest in ensuring that doctors provide adequate care for the protection and safety of 

their patients and the public. 

CONCLUSION 

This Court should deny Plaintiffs’ motion for a preliminary injunction. 

Dated:  December 27, 2022 Respectfully submitted, 

ROB BONTA 
Attorney General of California 
ANYA M. BINSACCA 
EDWARD KIM 
Supervising Deputy Attorneys General 
CHRISTINA SEIN GOOT 
Deputy Attorney General 

 /s/ Kristin Liska
KRISTIN A. LISKA 
Deputy Attorney General 
Attorneys for Defendants 

Case 2:22-cv-02147-WBS-AC   Document 16   Filed 12/27/22   Page 30 of 31
Case: 23-55069, 02/15/2023, ID: 12653377, DktEntry: 30-2, Page 268 of 406

(290 of 428)



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Certificate of Service (2:22-cv-02147-WBS-AC) 

CERTIFICATE OF SERVICE 

Case Name: Letrinh Hoang, D.O., Physicians for Informed Consent, et al. v. Rob 
Bonta, et al. 

Case No. 2:22-cv-02147-WBS-AC 

I hereby certify that on December 27, 2022, I electronically filed the following documents 

with the Clerk of the Court by using the CM/ECF system:  

1. OPPOSITION TO PLAINTIFFS’ MOTION FOR A PRELIMINARY 
INJUNCTION

2. DECLARATION OF ERIKA CALDERON, EXECUTIVE DIRECTOR OF THE 
OSTEOPATHIC MEDICAL BOARD OF CALIFORNIA, IN SUPPORT OF 
DEFENDANTS’ OPPOSITION TO PLAINTIFFS’ MOTION FOR 
PRELIMINARY INJUNCTION

3. DECLARATION OF ANGELA LIM, D.O. IN SUPPORT OF DEFENDANTS’ 
OPPOSITION TO PLAINTIFFS’ MOTION FOR PRELIMINARY 
INJUNCTION (with EXHIBIT 1)

4. REQUEST FOR JUDICIAL NOTICE (with EXHIBITS A-F)

I certify that all participants in the case are registered CM/ECF users and that service will 

be electronically accomplished by the CM/ECF system. 

I declare under penalty of perjury under the laws of the State of California and the United 

States of America the foregoing is true and correct. 

Executed on December 27, 2022, at San Francisco, California. 

Vanessa Jordan 
Declarant Signature 

Case 2:22-cv-02147-WBS-AC   Document 16   Filed 12/27/22   Page 31 of 31
Case: 23-55069, 02/15/2023, ID: 12653377, DktEntry: 30-2, Page 269 of 406

(291 of 428)



 

 

 

 

 

 

EXHIBIT O 

Case: 23-55069, 02/15/2023, ID: 12653377, DktEntry: 30-2, Page 270 of 406
(292 of 428)



 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 Reply In Support of Preliminary Injunction 

RICHARD JAFFE, ESQ. 
State Bar No. 289362 
428 J Street, 4th Floor 
Sacramento, California 95814 
Tel: 916-492-6038 
Fax: 713-626-9420 
Email: rickjaffeesquire@gmail.com   
 
ROBERT F. KENNEDY JR., ESQ. 
(Admitted pro hac vice) 
Children’s Health Defense 
752 Franklin Ave., Suite 511  
Franklin Lakes, NJ 07417  
Telephone: (202) 854-1310  
 
Attorneys for Plaintiffs  
 

UNITED STATES DISTRICT COURT 

EASTERN DISTRICT OF CALIFORNIA 

 

LETRINH HOANG, D.O., PHYSICIANS 

FOR INFORMED CONSENT, a not-for-profit 

organization, and CHILDREN’S HEALTH 

DEFENSE, CALIFORNIA CHAPTER, a 

California Nonprofit Corporation 

 

   Plaintiffs, 

v. 

ROB BONTA, in his official capacity as 

Attorney General of California and 

ERIKA CALDERON, in her official capacity 

as Executive Officer of the Osteopathic 

Medical Board of California (“OMBC”) 

 

   Defendants. 

 

Case No: 2:22-cv-02147-WBS-AC  

 

 

 

REPLY MEMORANDUM OF LAW  

 

Date: January 23, 2023 

Time: 1:30 PM 

Courtroom: 5, 14th floor   

Judge: Hon: William B. Shubb 

 

Action Commenced: December 1, 2022 

 

Case 2:22-cv-02147-WBS-AC   Document 19   Filed 01/09/23   Page 1 of 29
Case: 23-55069, 02/15/2023, ID: 12653377, DktEntry: 30-2, Page 271 of 406

(293 of 428)



 

i 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 Reply In Support of Preliminary Injunction 

TABLE OF CONTENTS 

Page # 

TABLE OF AUTHORITIES ........................................................................................................ ii 

REPLY MEMORANDUM OF LAW .......................................................................................... 1 

I. INTRODUCTION AND SUMMARY ............................................................................. 1 

II. AB 2098 AND THE LEGISLATIVE REPORTS ............................................................. 3 

A. The “‘Actual Problem’ in Need of Solving” .......................................................... 3 

B. What is and is not in the Legislative Reports ......................................................... 7 

III. THE FIRST AMENDMENT ISSUE ................................................................................ 8 

A. Judge Slaughter’s Decision .................................................................................... 8 

1. Judge Slaughter’s Use of the Rational Relationship test was Clearly 

Erroneous .................................................................................................... 8 

2. There is No long-standing Recognized or Unrecognized Tradition 

in California (or any place else) holding that the information which 

a physician provides to patients is Unprotected Speech. .......................... 10 

B. Strict Scrutiny applies to Section 2270 ................................................................ 13 

C. Applying Strict Scrutiny ....................................................................................... 14 

IV. The Vagueness Issue ....................................................................................................... 17 

V. Other Preliminary Injunction Factors and the Real-World Implications of the 

Law .................................................................................................................................. 20 

CONCLUSION .......................................................................................................................... 22 

AMENDED LOCAL RULE 231 (D)(3) STATEMENT ........................................................... 23 

CERTIFICATE OF E SERVICE ............................................................................................... 24 

 

  

Case 2:22-cv-02147-WBS-AC   Document 19   Filed 01/09/23   Page 2 of 29
Case: 23-55069, 02/15/2023, ID: 12653377, DktEntry: 30-2, Page 272 of 406

(294 of 428)



 

ii 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 Reply In Support of Preliminary Injunction 

TABLE OF AUTHORITIES 

Federal Cases 

Ass’n of Irritated Residents v. Fred Schakel Dairy, 

No. 1:05-CV-00707-OWW-SMS, 2008 WL 850136 (E.D. Cal. March 28, 2008) ................ 4 

Brown v. Entm’t Merchants Ass’n, 

564 U.S. 786 (2011) .......................................................................................... 2, 3, 13, 14, 15 

City of Ladue v. Gilleo, 

512 U.S. 43 (1994) ................................................................................................................ 15 

Conant v. McCaffrey, 

2000 WL 1281174 (N.D. Cal. Sept. 7, 2000) ....................................................................... 12 

Conant v. Walters, 

309 F.3d 629 (9th Cir. 2002) .................................................................................... 10, 12, 19 

Del Castillo v. Sec'y, Fla. Dep't of Health, 

26 F.4th 1214 (11th Cir. 2022) ............................................................................................... 9 

Florida Star v. B.J.F. 

491 U.S. 524 (1989) .............................................................................................................. 15 

Holder v. Humanitarian Law Project, 

561 U.S. 1 (2010) .............................................................................................................. 2, 14 

Nat'l Inst. of Family & Life Advocates v. Becerra, 

138 S.Ct. 2361 (2018) ......................................................................................... 1, 3, 9, 12, 21 

Nat'l Inst. Of Family & Life Advocates v. Harris, 

839 F.3d 823 (9th Cir. 2016) .................................................................................................... 9 

Otto v. City of Boca Raton, 

981 F.3dd .......................................................................................................................... 2, 13 

Pickup v. Brown, 

740 F.3d 1208 (9th Cir. 2014) ........................................................................................ 1, 3, 9 

R.A.V. v. City of St. Paul, 

505 U.S. 377 (1992) .......................................................................................................... 2, 14 

Reed v. Town of Gilbert, 

576 U.S. 155 (2015) .................................................................................................... 2, 13, 14 

Case 2:22-cv-02147-WBS-AC   Document 19   Filed 01/09/23   Page 3 of 29
Case: 23-55069, 02/15/2023, ID: 12653377, DktEntry: 30-2, Page 273 of 406

(295 of 428)



 

iii 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 Reply In Support of Preliminary Injunction 

Rosenberger v. Visitors of Univ. of Virginia, 

515 U.S. 819 (1995) .................................................................................................... 2, 13, 14 

Tingley v. Ferguson, 

47 F.4th 1055 (9th Cir. 2022) ......................................................................................... 1, 3, 9 

United States v. Alverez, 

567 U.S. 709 (2012) ............................................................................................ 2, 8, 9, 12, 13 

United States v. O’Brien, 

391 U.S. 367 (1968) .............................................................................................................. 14 

Welch v. Brown, 

907 F. Supp. 2d 1102 (E.D. Cal. 2022) ....................................................................... 3, 14, 21 

California Cases 

Arnet v. Dal Cielo, 

14 Cal.4th 4 (1996) ............................................................................................................... 12 

Flowers v. Torrance Mem. Hosp. Med. Center, 

8 Cal.4th 992 (1994) ............................................................................................................. 12 

Fuller v. Bd. of Med. Exam’rs, 

14 Cal. App. 2d 734 (1936) .................................................................................................. 11 

Gore v. Board of Med. Quality Assurance, 

110 Cal. App. 3d 184 (1980) ................................................................................................ 12 

Kearl v. Bd. of Med. Quality Assurance, 

189 Cal. App. 3d 1040 (1986) .............................................................................................. 12 

Shea v. Board of Medical Examiners, 

81 Cal. App. 3d. 564 (1978) ................................................................................................. 13 

Docketed Cases 

Order Denying Motion for Preliminary Injunction dated December 28, 2022 

(Dkt. 78), in McDonald v. Lawson, Case No. 8:22-cv-01805-FWS-ADS ............................. 1 

  

Case 2:22-cv-02147-WBS-AC   Document 19   Filed 01/09/23   Page 4 of 29
Case: 23-55069, 02/15/2023, ID: 12653377, DktEntry: 30-2, Page 274 of 406

(296 of 428)



 

iv 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 Reply In Support of Preliminary Injunction 

United States Constitution 

First Amendment ........................................................................................................ 1, passim 

Fifth Amendment .............................................................................................................. 7, 20 

Fourteenth Amendment......................................................................................................... 20 

California Statutes 

Business & Professions Code 

§ 2234 .................................................................................................................................... 16 

§ 2270 ......................................................................................................................... 4, passim 

Federal Rules of Evidence 

Rule 201(b) ............................................................................................................................. 4 

Legislative Sources 

Assembly Bill 2098 .................................................................................................... 1, passim 

Online Sources 

Determinations to Support an EUA Declaration, Emergency Use Authorization 

of Medical Products and Related Authorities, Guidance for Industry and 

Other Stakeholders, FDA.GOV (Jan. 2017), https://www.fda.gov/regulatory-

information/search-fda-guidance-documents/emergency-use-authorization-

medical-products-and-related-authorities#A1 ........................................................................ 4 

Understanding the Regulatory Terminology of Potential Preventions and 

Treatments for COVID-19 (Oct. 22, 2020), 

https://www.fda.gov/consumers/consumer-updates/understanding-regulatory-

terminology-potential-preventions-and-treatments-covid-19 ............................................. 5, 6 

 

 

Case 2:22-cv-02147-WBS-AC   Document 19   Filed 01/09/23   Page 5 of 29
Case: 23-55069, 02/15/2023, ID: 12653377, DktEntry: 30-2, Page 275 of 406

(297 of 428)



 

1 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 Reply In Support of Preliminary Injunction 

REPLY MEMORANDUM OF LAW 

I. INTRODUCTION AND SUMMARY 

The elephant in the Courtroom is that on December 28, 2022, in McDonald v. Lawson, 

Central District Judge Fred Slaughter denied Plaintiffs’ Motion for a Preliminary Injunction to 

stop enforcement of AB 2098, which as of January 1, 2023 is now law. Although not binding 

(and currently being appealed), it is for Plaintiffs to show why this Court should reach a 

different result. And it should, for several reasons.  

First, Judge Slaughter’s use of the rational relationship test in finding there was not a 

likelihood of success is plain error because it is inconsistent with Supreme Court authority, and 

even with the Ninth Circuit authority cited in his decision. Specifically, under the abrogated 

Pickup1 First Amendment continuum framework, intermediate scrutiny applies to a physician’s 

providing information, and that would include the physician’s opinions for or against a 

particular treatment. The Pickup court only applied the rational relationship test because the 

speech was the treatment, and the treatment was the speech.   

Second, Judge Slaughter boldly decided to recognize a “‘long … tradition’ of restrictions 

[which] are subject to lesser scrutiny of that type of regulation.” (Slaughter Decision2 at page 

25.) This is clear error because the tradition he recognizes is only the state’s general statutory 

authority over a physician for negligent, grossly negligent or incompetent medical conduct. 

These are conclusory terms, and their application to a physician providing information to a 

patient defies Supreme Court precedent that providing information to patients is not conduct 

which is regulatable by the Board. The state case law cited by the Attorney General’s office in 

 
1 Pickup v. Brown, 740 F.3d 1208 (9th Cir. 2014) (hereinafter “Pickup”). Pickup was abrogated 

by Nat'l Inst. of Family & Life Advocates v. Becerra, 138 S. Ct. 2361 (2018) (hereinafter 

“NIFLA”), but partially revived by Tingley v. Ferguson, 47 F.4th 1055 (9th Cir. 2022). 

2 Order Denying Motion for Preliminary Injunction dated December 28, 2022 (Dkt. 78), in 

McDonald v. Lawson, Case No. 8:22-cv-01805-FWS-ADS, quoting Tingley v. Ferguson, 47 

F.4th at 1079, quoting NIFLA, 138 S. Ct. at 2372.  
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McDonald (and in our case), and Judge Slaughter’s decision, do not support the claimed 

longstanding history to regulate information conveyed to patients.   

Third, the mainstream science has contradicted itself over three years of the pandemic. 

The record before this Court is uniquely scientific -- Dr. Verma’s declaration provides a 

thorough mainstream chronology of public health authorities’ flip-flops throughout the 

pandemic. See especially ¶¶ 28-37, 41-42, 44-54, and 61-64.  

AB 2098 is unprecedented, and Judge Slaughter’s opinion stands alone. The Supreme 

Court has never recognized the state’s ability to restrict, limit or censor the information which a 

physician can give to a patient, and neither has this Circuit. Such restrictions amount to 

censorship and are subject to heightened scrutiny.  

The statute’s effort to circumvent the law by limiting the information to “in the form or 

treatment or advice” via the addition of a definition of “disseminate” (Subsection (b) (3)), does 

not alter the First Amendment free speech constitutional jurisprudential principle that content 

and viewpoint-based restrictions are presumptively unconstitutional, subject to the strictest of 

strict scrutiny, and practically speaking, never permissible. See Reed v. Town of Gilbert, 576 

U.S. 155 (2015); United States v. Alverez, 567 U.S. 709, 717 (2012) (except in 7 recognized 

categories); Brown v. Entm’t Merchants Ass’n, 564 U.S. 786 (2011); Holder v. Humanitarian 

Law Project, 561 U.S. 1 (2010); Rosenberger v. Visitors of Univ. of Virginia, 515 U.S. 819, 

829, (1995); R.A.V. v. City of St. Paul, 505 U.S. 377, 382 (1992).3 

 
3 Plaintiffs do not concede that medical advice is unprotected speech subject to the rational 

relationship test. Pickup states that medical advice is entitled to mid-level heightened scrutiny. 

Nor is it conceded that speech which is therapy is unprotected, Pickup’s holding. Despite the 

Defendants’ view, which was adopted by Judge Slaughter, that Pickup was abrogated on other 

grounds, those other grounds were that the Supreme Court rejected Pickup’s view that 

professional speech was a separate category of speech. We think the correct view of the law on 

this issue is set out in Otto v. City of Boca Raton, 981 F.3d 854 (11th Cir. 2020), as set forth in 

Plaintiffs’ Opening Memo at pages 16-17. However, the specific issue addressed in Otto, Pickup 

and Tingley, whether medical treatment performed by speech is entitled to First Amendment 

protection (i.e., some form of heightened scrutiny) is not the issue in this case. Rather, the issue 

is whether intermediate scrutiny applies, as stated by the abrogated Pickup decision, or strict 
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On the Due Process vagueness issue, Defendants again fails to provide any response to 

the many dozens of data points and scientific statements presented in the declarations showing 

the impossibility of fair enforcement. Their only nonresponsive response is that physicians are 

required to know the standard of care and keep up when it changes. Defendants are effectively 

admitting that physicians can be punished for speaking truth, so long as the government declines 

to recognize truth as truth, a recurring phenomenon of the pandemic as catalogued with 

mainstream examples by Dr. Verma. Tellingly, in addition, the law is “wildly underinclusive” 

because the Legislature and the medical board acknowledged the vagueness in the law. 

II. AB 2098 AND THE LEGISLATIVE REPORTS 

A. The “‘Actual Problem’ in Need of Solving”4 

 AB 2098 was introduced into the Assembly on February 14, 2022. The problem the bill 

sought to address was to stop and sanction California licensed physicians who were questioning 

the safety and efficacy of Covid vaccines in the media and social media, which was creating 

public mistrust in the vaccine. The authorities felt that these physicians were increasing the 

public’s “vaccine hesitancy” and thereby hindering their efforts to achieve widespread Covid 

vaccination, which the public health authorities thought was necessary to achieve “herd 

immunity.” (See the Legislative Report, attached as Exhibit “B” (hereinafter “Exhibit “B”) to 

the Defendants’ Judicial Notice Motion at pages 7-12.)5  

 

scrutiny applies, which seems to be the case because of the content and viewpoint restrictions in 

the statute, as held by virtually all Supreme Court authority (and Conant in this Circuit).  

4 Taken from Brown v. Entm’t Merchants Ass’n, 564 U.S. at 799, as employed by this Court in 

its opinion in Welch v. Brown, 907 F. Supp. 2d 1102 (E.D. Cal. 2022), rev. Pickup v. Brown, 

740 F.3d 1208. Pickup was abrogated by NIFLA, 138 S. Ct. 2361, but partially revived by 

Tingley v. Ferguson, 47 F.4th 1055.  

5 On the Requests for Judicial Notice, Plaintiffs accept the authenticity of the documents and 

concur with judicial notice that the statements were made. However, Plaintiffs object to taking 

judicial notice of the truth of the scientific matters and the alleged asserted facts that physicians 

were spreading false information by criticizing the public health authorities’ statements about 

the safety and efficacy of the vaccines and boosters, and the efficacy of off-label treatment for 

Covid. Per Dr. Verma’s declaration, those legislative statements are subject to reasonable 
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To remedy that problem, AB 2098 characterized such questioning of the safety and 

efficacy of the vaccines (as well as advocating for the off-label and repurposed use of FDA 

approved drugs like Ivermectin for the treatment of Covid) as “Covid misinformation,” which 

was eventually defined as “false information that is contradicted by the contemporary scientific 

consensus contrary to the standard of care.” Bus. & Prof. Code, Section 2270 (hereinafter 

“Section 2270”), definition of “Misinformation” at subsection (b) (4).   

The initial Legislative Report stated that the illustrative example of the doctor (and her 

conduct) the bill intended to target was California medical licensed physician Simone Gold, 

MD, who “has engaged in multiple campaigns to stoke public distrust in COVID-19 vaccines, 

characterizing them as ‘experimental’ despite numerous safety and efficacy trials successfully 

confirming their safety and efficacy.”6 (citation omitted). Exhibit “B” at page 9, second 

paragraph. 

 

dispute (and therefore are not judicially noticeable under Federal Rules of Evidence, rule 201(b) 

("not subject to reasonable dispute"). See, e.g., Ass’n of Irritated Residents v. Fred Schakel 

Dairy, No. 1:05-cv-00707-OWW-SMS, 2008 WL 850136, at *4 n.4 (E.D. Cal. March 28, 2008) 

(rejecting request for judicial notice of draft government report and scientific articles because 

such matters were subject to dispute). 

6 Calling an Emergency Use Authorized drug (as all the Covid vaccines were initially, and still 

are for some age groups, and as are all Covid boosters) “experimental” is accurate.  Emergency 

Use Authorized drugs are drugs which “may be effective” to prevent, diagnose, or treat serious 

or life-threatening diseases or conditions . . .” “The ‘may be effective’ standard for EUAs 

provides for a lower level of evidence than the ‘effectiveness’ standard that FDA uses for 

product approvals.21”  (ftn. 21: “Regulations regarding treatment INDs and IDEs also use the 

terminology “may be effective.”” Determinations to Support an EUA Declaration, Emergency 

Use Authorization of Medical Products and Related Authorities, Guidance for Industry and 

Other Stakeholders, FDA.GOV (Jan. 2017), https://www.fda.gov/regulatory-information/search-

fda-guidance-documents/emergency-use-authorization-medical-products-and-related-

authorities#A1. 

EUA drugs are still in the FDA clinical investigation stage (i.e., before full FDA approval and 

awaiting the results of further clinical trial pursuant to an IND (Investigational New Drug 

Application) testing. Hence, they are considered for most FDA purposes as “Investigational new 
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The Legislative Report goes on:  

Despite what would appear to be repeated conduct perpetrated by Dr. Gold 

involving the dissemination of false information regarding COVID-19, Dr. Gold’s 

license remains active with the MBC and there appears to be no record of any 

disciplinary action taken against her (citation omitted). Given the air of legitimacy 

she sustains from her status as a licensed physician, Dr. Gold likely serves as an 

illustrative example of the type of behavior that the author of this bill seeks to 

unequivocally establish as constituting unprofessional conduct for physicians in 

California.  

 

Id. at third paragraph.7 

 

drugs” which is defined as “a new drug or biological drug that is used in a clinical 

investigation.”  

“An investigational drug can also be called an experimental.”  Understanding the Regulatory 

Terminology of Potential Preventions and Treatments for COVID-19, FDA.GOV (Oct. 22, 2020), 

https://www.fda.gov/consumers/consumer-updates/understanding-regulatory-terminology-

potential-preventions-and-treatments-covid-19. 

Based on the foregoing, and ironically, in a sense, the Legislative Report’s criticizing Dr. Gold’s 

description of Covid vaccines as experimental might itself be Covid misinformation under the 

statute because it is false or misleading, and both the scientific consensus and the standard of 

care recognize the significant difference between the level of evidence supporting full FDA 

approval and EUA status, which is unrecognized in the Report’s criticism of Dr. Gold.   

Is it permissible for a California physician to tell a patient that the vaccine for that patient’s age 

group and all boosters are only Emergency Use Authorized and hence technically 

investigational/experimental? Or would that be Covid misinformation because it might make 

some patients less likely to take the shots?  There is no way to tell under AB 2098 because based 

on the Legislative Report and the purpose of the bill, the use of the word “false” in “false 

information” likely only means information which might make it less likely that a person will 

take the Covid shots. On the other hand, if “false” really means false, that would mean that 

physicians could say things which could increase vaccine hesitancy. However, that would be 

inconsistent with the stated purpose of the bill. Unfortunately, Defendants’ papers offer no 

answer to this or to any of the dozens of Covid information data points presented in the moving 

papers.  But the bill has problems either way.   

7 The discussion of Dr. Gold was carried over to the next Legislative Report after the bill was 

amended to limit its application to interactions with patients. See Exhibit “C” page 5, and 

similarly quoted the Federations Press Release targeting the public dissemination of 
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 There are other references demonstrating that the target of the bill was the public speech 

of physicians and their outsized impact on the public discourse which was limiting the 

effectiveness of the public message being sent out by the public health institutions:  

[H]ealth practitioners whose views on Covid-19 and immunization against it are 

within the extreme minority for their profession are armed with a 

disproportionately loud voice in the public discourse. Anti-government cynics and 

vaccine skeptics cohere to the opinions of those few physicians…. The effect of 

this is that a relatively small group of public health contrarians who are licensed as 

physicians will be afforded the same, if not more, credibility as long-trusted public 

institutions like the CDC, the FDA and the American Medical Association, even if 

those physicians do not specialize in epidemiology or infectious disease 

prevention. 

 

Exhibit “C” attached to Defendants’ Request for Judicial Notice at page 3, third paragraph.   

 In explaining the role of the state medical boards, the initial Legislative Report points out 

that “In July of 2021, The Federation of State Medical Boards (FSMB) issued a statement 

positioned as being ‘in response to a dramatic increase in the dissemination of COVID-19 

vaccine misinformation and disinformation by physicians and other health care professionals on 

social media platforms, online and in the media.’” Exhibit “B” page 7, last paragraph. AB 2098 

(a) (1) (f) specifically references the FSMB press release.  

Clearly, the problem AB 2098 was intended to address and solve was primarily, if not 

exclusively, the public statements being delivered by California licensed physicians which were 

thought to undermine the public’s confidence in Covid shots, i.e., increase vaccine hesitancy.8   

 

information. Id. at page 3. The same discussion of Dr. Gold and the Federation’s Press Release 

was provided in the August 22, 2022 version of the bill. Exhibit “F” page 4 and 2 respectively.  

The Legislature does not appear to comprehend that the activity which the bill is targeting is not 

actually prohibited by the bill. This might be constitutionally problematic both in terms of the fit 

of the bill to the state interest on a First Amendment level of scrutiny analysis as well as under a 

heightened specificity analysis under the Due Process vagueness analysis. The short of it is that 

based on the Legislative Reports, the law misses the identified target and the purpose of the bill.    

8 In fairness, there are a few sporadic references to information conveyed to patients in terms of 

the goal, but these Legislative Reports make clear that the main focus and problem was that the 
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 However, because of concerns that the state could not constitutionally sanction 

physicians’ public speech prior to the first legislative hearing on April 17, 2022, the bill’s 

authors agreed to gut the bill and abandon the bill’s basic purpose by limiting the sanctionable 

“covid misinformation”/disinformation to speech directed at a patient “for the purposes of 

treatment or advice.” Exhibit “B” at page, 12 third paragraph. This was accomplished by adding 

“disseminate” as a defined term, and limiting the “Covid misinformation” (and disinformation) 

to the communication of information from physicians to patients for the purpose of treatment or 

advice. Id. at “Amendments” (1) (5)”, incorporated into the bill as subsection (b) (3).9 

 However, the fact that the censored/sanctionable information has to be in the form of 

treatment or advice does not change the fact that the purpose of the law was to target 

speech/information conveyed by a physician.   

The other result of this Legislative History is that the final version of the bill did not 

address the conduct the bill targeted, and sought to redress, making the law constitutionally 

underinclusive under both a First and Fifth Amendment analysis set forth infra.  

B. What is and is not in the Legislative Reports 

Finally, it is important to point out what is and is not in the Legislative History. There is 

very little science related information in these reports. Just some sporadic and random references 

 

use of social media by a handful of contrarians was drowning out the public recommendations 

of the public health authorities to take every shot and every booster.    

9 The Court might be hard pressed to think of physician speech to patients for some purpose 

other than for treatment or advice. If treatment or advice is the entire universe of physician 

encounters with patients, then the law imposes content and viewpoint based absolute censorship 

on physician/patient communications which is more akin to how totalitarian governments 

restrict physicians, as noted by the Supreme Court and the Eleventh Circuit, and as discussed 

and quoted on pages 18-19 of the Complaint. But attempting to turn information provided to 

patients into regulatable conduct or “medical care” as argued by the Defendants does not strip 

away its protected speech status. That is what the Supreme Court said in NIFLA the last time the 

California Legislature tried to transform protected speech into unprotected medical conduct. See 

Plaintiffs’ Opening Memo at pages 13-16 discussing NIFLA and why strict scrutiny applies to 

Section 2270, based on the entire body of First Amendment speech jurisprudence at pages 12-13 

infra.  
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to a study here and there. The Legislative Reports do contain a list of mainstream medical 

organizations that support the original bill. We remind the Court of how the Eleventh Circuit 

dealt with the record in its SOCE regulation case wherein it stated that it would have been more 

impressed by actual evidence than argument by authority (i.e., the list of medical organizations 

opposed to SOCE), and that the position of the medical establishment about sexual orientation 

has radically changed over time, which failed to instill confidence in the value of a medical 

consensus. (See Plaintiffs’ Opening Memo at page 19 ln 7 to page 20, ln 2). Based on the 

declaration of Dr. Verma, which is actual evidence and is extensively referenced, the Eleventh 

Circuit’s caution applies many-fold more here and now.  

III. THE FIRST AMENDMENT ISSUE 

A. Judge Slaughter’s Decision   

 Let us discuss the two central parts of Judge Slaughter’s decision: (1) The use of the 

rational relationship test, (2) His acceptance of the State’s argument that there is a longstanding 

tradition of unprotected professional speech/conduct of the type in Section 2270.10  

1. Judge Slaughter’s Use of the Rational Relationship test was Clearly 

Erroneous   

The Supreme Court has recognized seven categories of content and/or viewpoint-based 

speech which are unprotected by the First Amendment and can be prohibited, or for which the 

speaker can be sanctioned or penalized. See United States v. Alverez, 567 U.S. at 717.  The 

 
10 The third part of Judge Slaughter’s opinion is his discussion of the other three Winter 

preliminary injunction factors. (Decision at pages 27-29.) However, since he held that there was 

not a viable First Amendment claim, his findings on the other three factors were preordained 

(especially irreparable injury, as he so indicated). But conversely, a finding of a likely First 

Amendment violation all but preordains or entails a finding that the other three elements are 

satisfied. See Plaintiffs’ Opening Memo at pages 8-9. Accordingly, there seems little need for a 

detailed response to that part of Judge Slaughter’s opinion, especially since the record in our 

case provides specific facts supporting the other Winter elements, like the declarations of the 

patients, which show the erosion of trust in the doctor/patient relationship that the statute is 

causing and that supports the public’s interest in granting the preliminary injunction.  
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state’s regulation of the information which medical professionals can provide to patients is not 

one of these categories. Id.  

In Nat'l Inst. of Family & Life Advocates v. Becerra, 138 S. Ct. 2361, the Supreme Court 

specifically rejected the notion that professional speech is a recognized special category of 

speech which had different and less protective First Amendment rules than other forms of 

speech (save two exceptions) and of that professional speech is unprotected or subject to rational 

relationship review. (See Opening Memo at pages 13-16.) The NIFLA court criticized by name, 

Pickup v. Brown and its professional speech categorial/continuum First Amendment approach, 

and thus, Plaintiffs argue that Pickup has been abrogated by the Supreme Court, and is not good 

law, save possibly for its holding, per Tingley v. Ferguson, 47 F.4th 1055 (discussed in the 

Opening Memo at pages 17-18). 

Judge Slaughter’s decision to use the rational relationship test is even inconsistent with 

the abrogated Pickup v. Brown, 740 F.3d 1208, which he incorrectly cites as authority for his 

application of the test. As set forth in Plaintiffs’ Opening Memo, Pickup used the rational 

relationship test because the speech was purportedly the treatment, and the Pickup court made a 

hard distinction between the SOCE treatment “while leaving mental health practitioners free to 

discuss and recommend, or recommend against, SOCE,” which was somewhat less protected 

than physicians’ soapbox speech. (See Opening Memo at pages 12-13.)   

Furthermore, even the Ninth Circuit’s decision in NIFLA used intermediate scrutiny 

review in its First Amendment challenge to compelled speech which was incidental to the 

treatment or advice given by the clinic’s doctors. Nat’l Inst. Of Family & Life Advocates v. 

Harris, 839 F.3d 823, 841-844 (9th Cir. 2016) rev. Nat'l Inst. of Family & Life Advocates v. 

Becerra, 138 S. Ct. 2361. Accordingly, there is no case law support for Judge Slaughter’s use 

of the rational relationship test to evaluate the censorship imposed under Section 2270.  

Judge Slaughter cites Del Castillo v. Sec'y, Fla. Dep't of Health, 26 F.4th 1214 (11th 

Cir. 2022). However, that case does not involve the issue in this case, which is whether a 

medical board can stop its licensees from providing information and their opinions to the 

patients. Del Castillo is a First Amendment free speech challenge by unlicensed practitioners 
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(nutritionists) who want to charge for their services of providing nutritional advice in a state 

which requires a dietician’s license to do so. 

Unlike the activity sought to be regulated by Section 2270, there actually is a long history 

of the government being able to control and limit the people who practice a profession (going 

back to the English trade guilds which obtained a royal seal from the king to determine who 

could practice a trade). The fact that the government can restrict unlicensed persons from 

engaging in an activity requiring a license offers little support for the notion that the state can 

stop its licensees from providing information to patients/clients.11  

Judge Slaughter’s use of the Del Castillo case to support a rational relationship test to 

review Section 2270 conflicts with even the abrogated Pickup, and the Ninth Circuit’s NIFLA 

decision under which the information and opinions conveyed by physicians to their patients is 

reviewed under intermediate scrutiny. It also conflicts with Conant v. Walters, 309 F.3d 629 

(9th Cir. 2002) under which the same type of information and opinions are reviewed under strict 

scrutiny. (See the Conant discussion in Plaintiffs’ Opening Memo at pages 10-11.) 

In short, there is no legal support for the use of the rational relationship test on Section 

2270 and as a result, the Court should not follow Judge Slaughter on this point.  

2. There is No long-standing Recognized or Unrecognized Tradition in 

California (or any place else) holding that the information which a 

physician provides to patients is Unprotected Speech.  

 

As discussed, even the abrogated Pickup considered the information and opinions 

conveyed by a physician, including the recommendation of the SOCE treatment to be protected 

speech, subject to heightened (intermediate) scrutiny, even if the physician could not legally 

 
11 Defendants in this case make a similar argument discussing a number of other cases on page 

14 of their Response. But the answer is the same. The fact that there is a long-standing history of 

a professional board being able to regulate who can practice the profession, and exclude others 

from engaging in that professional activity, is not a tradition of allowing a board to restrict what 

its licensees can tell patients just because the state does not agree with the message. Here again, 

the Defendants’ argument begs the question at issue, and the Defendants’ cases cited are no 

support at all.  
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provide (i.e., provide without the threat of discipline) the SOCE treatment. (And in that factual 

regard, Pickup is consistent with Conant where the physician could convey information about, 

and recommend medical marijuana, but could not prescribe it, because to do so would be a 

federal crime.)  

Thus, contrary to Judge Slaughter’s position (see pages 18-20 of the decision), Pickup 

actually refutes the notion of regulating a physician’s conveying information to a patient, 

including conveying opinions and recommendations for a treatment that violated the standard 

of care, which SOCE did per the statute challenged in Pickup.  

This is critical and worth repeating. The SOCE statute barred giving SOCE therapy 

because it was dangerous and against the consensus of medical science. Pickup thus rejected that 

the SOCE speech/therapy was entitled to First Amendment protection (i.e., heightened scrutiny). 

Nonetheless, Pickup stated that providing information about this dangerous therapy which was 

against the statutory standard of care, and a physicians’ giving her opinion and recommendation 

of the dangerous therapy, was entitled to heightened protection.  It is hard to have a long 

tradition of unfettered regulation when the principal case relied upon rejects that very idea. 

Thus, a proper analysis of Pickup itself strongly suggests that there is no long tradition of the 

regulation of information or the opinions and recommendations conveyed by physicians to 

patients.   

Further as demonstrated above, the claimed “longstanding” tradition of regulating the 

speech in AB 2098, which the Defendants argued and Judge Slaughter accepted, was based on 

the misdirection of transposing conveying information and giving opinions with providing 

medical treatment and then considering prior cases which discuss medical treatment as legal 

support for a long tradition of the Boards’ regulation of information. However, there are no 

cases in California which hold that a health care board can censor a physician’s conveying 

information to a patient or sanction a physician for doing so. This is admittedly a strong 

statement, but a review of the cases cited by the Defendants and Judge Slaughter bears this out.   

 The Defendants cite Fuller v. Bd. of Med. Exam’rs, 14 Cal. App. 2d 734, 740-41 (1936) 

as “upholding sanctions on physician who made false claims about his ability to treat hernias” 
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(Opposition Brief at page 2). However, that was a false advertising case, not a case involving 

communications with a patient. Advertising (commercial speech) by anyone is entitled to 

limited First Amendment protection, but false advertising is considered to be a one of the seven 

categories of unprotected content-based speech, regardless of who the false advertiser is. See 

United States v. Alverez, 567 U.S. at 717; see also NIFLA, 138 S.Ct. at 2372. There is no 

professional speech except to false advertising (called fraud in the Alverez seven categories list). 

Accordingly, Fuller does not support the long history of regulating physician speech which is 

the subject/target of AB 2098.   

The other cases cited by the Defendants, Arnet v. Dal Cielo, 14 Cal.4th 4 (1996), Gore v. 

Board of Med. Quality Assurance, 110 Cal. App. 3d 184, 194 (1980), Flowers v. Torrance Mem. 

Hosp. Med. Center, 8 Cal.4th 992, 997-98 (1994), and Kearl v. Bd. of Med. Quality Assurance, 

189 Cal. App. 3d 1040, 1054 (1986) are just general cases affirming the state’s ability to 

regulate medical conduct the state considers negligent or incompetent. Like Fuller, these cases 

are silent as to the issue in this case, i.e., whether a physician’s conveyance of information to a 

patient is unprotected. By reliance on inapposite cases, Judge Slaughter assumed it was based on 

a long history of such regulation. But on closer inspection (as the appellate court will likely do), 

these cases do not support Defendants. 

 Judge Slaughter discusses at length a part of the Pickup opinion which references Conant 

v. McCaffrey, 2000 WL 1281174 at *13 (N.D. Cal. Sept. 7, 2000), aff’d sub nom. Conant, v. 

Walters, 309 F.3d 629 (2012), relating that the state can bar quack medical advice, which Judge 

Slaughter said would “foreclose” the notion that advice or professional speech is protected. 

(Slaughter opinion at page 20.) However, he is reading too much into that case.  

  Context is everything. First, District Judge Alsup in his Conant decision upheld the prior 

preliminary injunction barring the DEA from investigating or revoking the DEA registration of 

physicians based on their recommending medical marijuana, holding that strict scrutiny applied 

and that the First Amendment barred the DEA from interfering with the physicians’ First 

Amendment right to give information, advice and recommend the drug to patients. Id.  
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Judge Alsup cites as authority for his “quack medicine” comment Shea v. Board of 

Medical Examiners, 81 Cal. App. 3d. 564 (1978). That case is a far, far outlier. Dr. Shea was a 

sexual deviant who satisfied his sexual perversion with his patients (two actual patients and 

several undercover government agents posing as patients). He tried (but failed) to hypnotize 

them, and then tried to sexually stimulate them by performing graphic sexual monologues. He 

then gave the women patients full body massages.  

Yes, Dr. Shea’s medical defense attorney argued that the doctor had a First Amendment 

right to engage in these graphic sexual monologues with patients, even though none of them 

complained of any sexual problems. (And perhaps his lawyer argued that the full body massages 

were “incidental” to the doctor’s free speech.) But the court held that Dr. Shea’s perverted, self-

sexual gratification speeches to patients were unprotected.   

Shea is not a real First Amendment professional free speech case involving a physician’s 

delivery of information and opinions about a subject of great importance which is or might be 

contrary to the opinion of most physicians. It certainly does not support Judge Slaughter’s 

position that there is a longstanding history of regulating physicians’ information provided to 

patients. Accordingly, this Court should reject Judge Slaughter’s view that there is a 

longstanding history of the government restricting physicians’ information and opinions 

conveyed to patients. 

B. Strict Scrutiny applies to Section 2270 

After this Court rejects Judge Slaughter’s clearly erroneous position that Section 2270 is 

judged under the rational relationship test, and that California has a long tradition of censoring 

the information physicians provide to patients, it should engage in a traditional First 

Amendment analysis to determine the level of scrutiny. Because the law clearly is both content 

(Covid) and viewpoint based (any information which questions the safety and efficacy of the 

Covid vaccines and boosters), strict scrutiny unquestionably applies. Reed v. Town of Gilbert, 

576 U.S. 155 (content); Otto v. City of Boca Raton, 981 F.3d at 864 (content), citing 

Rosenberger v. Visitors of Univ. of Virginia, 515 U.S. at 829 (viewpoint). See also United 

States v. Alverez, 567 U.S. at 717 (except in 7 recognized categories); Brown v. Entm’t 
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Merchants Ass’n, 564 U.S. 786; Holder v. Humanitarian Law Project, 561 U.S. 1; R.A.V. v. City 

of St. Paul, 505 U.S. at 382.   

Furthermore, even if this Court were to somehow find that conveying information and 

opinions to patients plays double duty as conduct (i.e., speech transformed into treatment or 

advice), under United States v. O’Brien, 391 U.S. 367 (1968) and subsequent cases (including 

Holder v. Humanitarian Law Project, 561 U.S. 1), a law regulating conduct which incidentally 

affects speech is subject to strict scrutiny if the restriction is content or viewpoint based, and 

Section 2270 is clearly both. Thus, strict scrutiny would apply to Section 2270. (See this Court’s 

analysis in Welch v. Brown, 907 F. Supp. 2d at 1112-1114 cited in footnote 4 page 3, discussing 

O’Brien, and Humanitarian Law Project, both of which cases are still good law.) See also 

Rosenberger v. Visitors of Univ. of Virginia, 515 U.S. at 829 (“The government must abstain 

from regulating speech when the specific motivating ideology or the opinion or the 

perspective of the speaker is the rationale of the restriction.”) and Reed v. Town of Gilbert, 576 

U.S. 155. 

On a straight-up content and viewpoint based constitutional analysis, this Court should 

apply strict scrutiny to Section 2270. 

C. Applying Strict Scrutiny  

To supplement Plaintiffs’ strict scrutiny analysis (Plaintiffs’ Opening Memo at pages 18-

20), let us look at this case through the lens of Brown v. Entm’t Merchants Ass’n, 564 U.S. at 

799, wherein the Supreme Court stated that to satisfy strict scrutiny “[the] State must 

specifically identify an ‘actual problem’ in need of solving, and the curtailment of free speech 

must be actually necessary to the solution.” The Brown court said that under strict scrutiny the 

state “bears the risk of uncertainty” and “ambiguous proof will not suffice”, as well as a “direct 

causal link” between the targeted information and the harm. Id.  

 As indicated, the “actual problem” Section 2270 sought to address was physicians who 

were speaking out in public in a way that was increasing the public’s vaccine hesitancy, thus 

limiting the percentage of the population agreeing to take the Covid shots and boosters. 

However, there does not appear to be any actual evidence in the legislative record that restricting 
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public free speech of California physicians (or even the free speech of physician 

communications with their patients) would be necessary or causally linked to stopping the 

alleged harm, i.e., a less than ideal vaccine and booster uptake rate. What you have is some 

newspaper articles and a couple paragraphs of press release for the Federation of State Medical 

Boards. That is not sufficient evidence to infringe upon the free speech rights of physicians, 

even their speech to patients under a Brown analysis.  

 In addition to a failure of proof of causation, Brown suggests another reason why Section 

2270 fails strict scrutiny, and that is the fatal under inclusiveness of the statute “when judged 

against its asserted justification. Under inclusiveness raises serious doubts about whether the 

government is in fact pursuing the interests it invokes, rather than disfavoring a particular 

speaker or viewpoint.” Brown v. Entm’t Merchants Ass’n, 564 U.S. at 802, citing City of Ladue 

v. Gilleo, 512 U.S. 43, 51 (1994) and Florida Star v. B.J.F. 491 U.S. 524, 540 (1989).  

Section 2270 is, in the parlance of Brown, “wildly underinclusive” in several critical 

respects. First, as stated, it does not even address the problem that the bill was supposed to 

address, namely the public dissemination of information (i.e., on social media) by California 

physicians, so the law’s limited application to communications with patients is underinclusive.  

Second, the law only applies to physicians. It does not include other licensed (and 

unlicensed) health care practitioners like chiropractors, or licensed or unlicensed naturopathic 

doctors. “Given that many additional licensed health care providers also have a ‘high degree of 

public trust…’ it is unclear why only one category of professional would be specified…. The 

author may wish to continue discussing whether other health care licensees should be included 

in the provisions of this bill.” Exhibit “D” Section 6, “Should this bill only apply to physicians 

and surgeons” pages 10-11. (This concern was carried over the subsequent Legislative Report, 

Exhibit E page 4, last paragraph to page 5.) This Legislative information is strong evidence that 

the law is unconstitutionally underinclusive and is not a reasonable fit under either form of 

heightened scrutiny.    

 On the other side of the evidentiary ledger is the Declaration of Sanjay Verma, M.D. 

which demonstrates that on almost every major Covid issue, and especially on the safety and 
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efficacy of the vaccines and boosters, the government authorities have oversold vaccine safety 

and efficacy, overpromised vaccine benefits, and underemphasized side effects, all of which 

have resulted in very frequent and highly visible revisions to the public health edicts. See the 

Verma declaration on The Safety of COVID-19 Vaccine, Section III page 7 to page 11, The 

Efficacy of Vaccines, Section IV page 11 to page, 13, The incorrect Legislative Finding that the 

unvaccinated are dying at 11 times the rate of the vaccinated, Section VI page 13 to page 15, and 

very important information showing that the number of deaths and hospitalizations from 

COVID-19 have been overestimated at Section IX page 16 to page 18. This unrebutted evidence 

from Dr. Verma addresses and directly challenges the specific legislative findings on these 

issues, which mostly consist of newspaper articles decrying those who do not follow the 

mainstream Covid narrative at any given time. 

 Dr. Verma’s declaration suggests that the actual cause of vaccine questioning is the loss 

of public trust because of public health’s wrong edicts about vaccine safety and efficacy and the 

continuous need for boosters, without any end in sight. This Court might also consider that 

another cause of vaccine or booster immunity is that now that there is an FDA approved Covid 

treatment, many people might be making the personal risk/benefit calculation to forgo the 

vaccine or third or fourth booster and take the Covid treatment, if they become seriously ill, 

especially those who have already had Covid, one or more times previously.  

But these alternative analyses are ultimately unnecessary. Under Brown, the absence of a 

proven causal connection between the problem identified by the law and the restrictions on 

physicians’ free speech, in conjunction with the wild under inclusiveness of the law, requires the 

Court to find that the Defendants have not sustained their burden of proof under strict scrutiny.   

 For the reasons set forth above and in the Opening Memo, this Court should hold that 

there is a likelihood of success on the merits of the First Amendment claim because Section 

2270 fails strict scrutiny.12  

 
12 The Legislative Reports state that the two boards believe they likely already have the power to 

regulate physician speech, both in public and to patients under Section 2234. (See, e.g., Exhibit 

C page 4, third paragraph.) The Defendants make the same argument with respect to physicians’ 
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IV. The Vagueness Issue  

Let us start with a question. Does Section 2270 apply to physicians’ newsletters to 

patients, which contain medical information and advice about Covid vaccines and boosters and 

the off-label drugs for Covid treatment?  The statute does not appear to answer this question, in 

large part because the statute does not specifically limit the dissemination of information to a 

one-on-one physician encounter. That is a fairly large point of vagueness in the statute, 

especially because newsletters are a primary First Amendment tool that many physicians use to 

keep patients updated on the latest emerging science before it is consensus, and regardless of 

whether it ever becomes consensus.   

We would also point out that the Legislature and the Medical Board themselves had 

concerns that AB 2098 was unconstitutionally vague. See Exhibit “B” at page 11, calling for 

“clearer definitions.”  However, the change in the definition from one general term (gross 

negligence) to another general term (“standard of care”) in the “covid misinformation” 

definition13  does not solve the vagueness problem; it just lowered the evidentiary requirement 

for the violation. Therefore, by their own admission, the statute is vague.   

In addition, the statute seems to be unclear if not contradictory about whether misleading 

Covid information is or can be “Covid misinformation” (compare the definition of Covid 

misinformation at subsection (b) (4) which is defined as false information (and does not include 

misleading information) with Section 2270 (a) under which it is unprofessional conduct for a 

physician to disseminate “misinformation or disinformation, relating to COVID-19, including 

 

speech to patients. (Defendants’ Response at, inter alia page 23, lns. 80-14.) Plaintiffs disagree. 

There is no California case which holds or states that either board has the power to sanction a 

physician for providing information to a patient or that holds that the boards have the 

constitutional right to do so. That makes the boards’ position more wishful thinking than legal 

analysis. Conant and all of the Supreme Court authority cited and discussed in this section 

would be precedent for rejecting Defendants’ position. Meaning all of the data points set out in 

the Verma, Hoang and Miller declarations would be subject to a strict scrutiny analysis (or 

intermediate scrutiny under the abrogated Pickup and the reversed NIFLA Ninth Circuit 

decision). 

13 Exhibit D page 11, redlined, strikeout definition of “misinformation.” Same Exhibit E page 4. 
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false or misleading information relating to….”  Meaning the operative part of the statute, 

subsection (a) appears to incorporate and expand “misinformation” beyond that which is in the 

definition of the term.  

Let us consider the Complaint, the declarations of Plaintiff Dr. Hoang, PIC President Dr. 

Miller and especially the 40-page declaration of Dr. Verma, which provides dozens of examples 

of specific information/speech/data points that would or might make a patient less willing to 

take the Covid shots, and thus per the Legislative Reports, could be, or likely is, targeted and 

sanctionable speech under the statute.14  

What is the Defendants’ response? There is no substantive response, not to the 

information Plaintiff Hoang intends to convey to patients, and not to the seven categories of 

Covid information that Dr. Verma details in his declaration, which Dr. Hoang and Dr. Shira 

Miller on behalf of PIC’s physician members think patients may need to know.  

The non-substantive/nonresponsive response contained in Defendants’ papers consists of 

the following three points: (1) Physicians are obligated to know the standard of care and keep up 

with changes in the standard of care (Lim Declaration page 2 para. 3), (2) doctors can say 

anything they want in public and to their friends, but must follow the standard of care in giving 

patients advice (Opposition papers at page 20), and (3) that there are some objectively provable 

facts within the scientific consensus like “apples contain sugar, that measles is caused by a virus, 

that Downs Syndrome is cause by a chromosomal abnormality, etc.” (Id. page 21, lns. 11-13), 

and that when there is no consensus, the statute doesn’t apply. Id. at lns. 12-17).  

In response to Plaintiffs’ assertion that the term “contradicted by contemporary consensus” 

the Defendants make a series of underwhelming and unsatisfying arguments, like apples contain 

sugar and measles is caused by a virus. This misses the point of the First Amendment. It is not 

 
14 Judge Slaughter makes no reference to any expert declarations or any specific information 

which would appear to be the target of the law. Also, Judge Slaughter’s analysis omits an 

analysis of the original version of the law and the clearly articulated purpose in the Legislative 

Reports. Therefore, given the difference in the records of the two cases, Judge Slaughter’s 

vagueness analysis would seem not as important to address as his legal analysis of the First 

Amendment issue.  
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the government’s job to make a list of true statements. Plaintiffs presented many dozens of data 

points about Covid which they want to convey to patients (and which directly contradict the 

legislative findings in AB 2098), and the Defendants could not (or chose not) to respond to any 

of them in terms of whether they are consistent with the contemporary scientific consensus.  

Perhaps the most unsatisfying argument in the opposition papers is that the Board has the 

burden of proof in a disciplinary proceeding. Defendants claim that if the Board does not meet 

their burden, the physician is not disciplined, and that truth is a defense. In other words, 

Defendants do not recognize the stigma of a disciplinary proceeding, the cost of defense, and 

trauma upon the physician’s life.  

The DEA in Conant v. Walters, 309 F.3d 629 made a similar argument to what the 

Defendants are claiming here, namely that physicians who legally recommend medical 

marijuana had nothing to fear from DEA investigations. But as Judge Kozinski in his concurring 

opinion stated, “… doctors are particularly vulnerable to intimidation; with little to gain and 

much to lose, only the most foolish or committed of doctors will defy the federal government’s 

policy [of prohibiting the use of marijuana for medical purposes] and continue to give candid 

advice about the medical use of marijuana.”2  Id. at 640-41. Judge Kozinski’s footnote 2 which 

quotes an expert puts it more ominously:  

[P]hysicians are particularly easily deterred by the threat of governmental 

investigation and/or sanction from engaging in conduct that is entirely lawful and 

medically appropriated. [A] physician’ practice is particularly dependent upon the 

physician’s maintaining a reputation of unimpeachable integrity. A physician’s 

career can be effectively destroyed merely by the fact that governmental board has 

investigated his or her practice. 

 

Id. 

There is an old saying in criminal defense law. “You can beat the rap, but you can’t beat 

the ride.”  The Defendants are offering cold to zero comfort to California licensed physicians.  

In sum, Plaintiffs maintain that Defendants’ Response in conjunction with the above 

admissions that the statute is vague, plus the argument set out in Plaintiffs’ Opening Memo 

(pages 22-23), demonstrate that Section 2270 fails the heightened specificity requirement of the 
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Fifth and Fourteenth Amendments. 

V. Other Preliminary Injunction Factors and the Real-World Implications of the Law   

The purpose of AB 2098 as originally introduced was to threaten physicians with 

professional discipline if they spoke out in public in a manner which increased vaccine hesitancy 

and thus decreased the percentage of people who get the vaccine and boosters. That the passed 

version is limited to physician-patient interactions makes the bill even more unconstitutional, 

because it impairs the trust between physicians and patients. As confirmed in the patient 

declarations in support of preliminary injunction, patients will rightfully question whether 

physicians are giving an honest opinion or just parroting what the medical authorities are forcing 

them to say. Beyond the abstract First Amendment concepts and arguments, it is important for 

the Court to appreciate the real-world effect of the law on physicians who do not completely 

subscribe to the mainstream Covid narrative.  

As to the patients’ perspective, we refer the Court to the declarations of Debbie Hobel 

and Jamie Coker-Robertson. The physicians’ perspective is set out in Plaintiff Hoang’s 

declaration and Shira Miller M.D.’s declaration speaking for PIC’s physicians. 

To further clarify both perspectives, we relate herein how the law would likely be 

implemented in a patient interaction by physicians who are neither “the most foolish or 

committed doctors” in response to any question where the physician’s answer might decrease 

the likelihood that the patient will take every recommended shot and booster.    

In answer to your specific questions about Covid-19 vaccines and boosters, and 

Covid-19 treatments, the public health and medical authorities and the California 

standard of care require me to advise you to take all Covid vaccines and every 

booster, whether fully approved by the FDA or only Emergency Use Authorized 

(where the vaccine may be effective), and to only take or consider taking Covid-19 

treatments which are specifically approved for the Covid-19 virus because that is 

what the consensus of medical science and the standard of care consider to be 

truthful (and not misleading) information concerning these subjects.  

 

California law prohibits me from providing you with any information, including 

information about peer-reviewed published scientific studies, which might make 

you less willing to take all Covid-19 shots and boosters, or which might make you 

less amenable to take the on-label FDA approved drugs if you contract Covid-19.  
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If you would like to receive information or advice different from what I as your 

physician am permitted to tell you under California law, you must go to a 

physician in a state which allows physicians to disclose information, including 

peer-reviewed medical literature, which might make you, given your particular 

circumstances, less willing to take the Covid-19 shot or the third (fourth, fifth, or 

semi-annual) booster you are currently considering. If you cannot travel to another 

state, you might consider a licensed healthcare practitioner other than a physician, 

or an unlicensed healthcare practitioner because only California licensed 

physicians are limited in the information they can convey to patients.   

Fortunately, the California Legislature is an outlier. Most states do not restrict 

physicians from providing patients with evidence-based information and opinions 

about these issues. If fact, many state legislatures are attempting to prohibit their 

medical boards from sanctioning physicians for providing what the California 

Legislature has termed ‘Covid misinformation.’ 15  16  

 

 If this is the only answer California physicians can give to patients’ questions about 

Covid, then what is the point of patients going to physicians for information and advice about 

anything to do with Covid, other than to have all California licensed physicians indoctrinate, 

cajole or wheedle their patients into complying with the government’s message to keep on 

taking the shots and every EUA booster?   

Regardless of the purported often unproven and frequently changing public health edicts 

(as demonstrated by Dr. Verma’s declaration), this is not legitimate constitutional regulation of 

the practice of medicine. In the most literal sense, it is medical authoritarianism masquerading as 

public health.  Calling it out as such is no different than what the Supreme Court said the last 

time the California Legislature attempted to dictate the information medical facilities were 

required to provide to their patients. See NIFLA, 138 S. Ct. 2361, quoted language from the 

 
15 “Legislation in at least fourteen states have been introduced to prevent medical boards from 

holding physicians who spread false information accountable in accordance with FSMB’s 

guidance.” [URL reference omitted.] Legislative Report attached to Defendant’s Request for 

Judicial Notice as Exhibit B, page 8. The FSMB’s (Federation of State Medical Boards) 

“guidance” referred in this Legislative Report is in reality just the FSMB’s July 21, 2021 “Press 

Release” and is quoted in full in the Complaint at page 13, para. 58.   

16 This part of the disclosure might be reminiscent of the preliminary injunction hearing in 

Welch v. Brown, but it applies with equal force in this motion.   
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opinion is set out in full in the Complaint on pages 18-19.  

 But here is the deeper problem with Section 2270 or any law which literally allows the 

government to restrict the information and advice physicians give to their patients. Patients will 

learn that they cannot trust their physicians to give them their candid and honest opinions about 

Covid (or the next public health crisis), which is the takeaway from the two-patient declarations 

submitted in this case.  In short, the public’s trust in physicians is greatly undermined by the 

government limiting the information physicians can provide to their patients. The law’s 

corrosion of the public trust is a strong factor favoring the grant of the preliminary injunction.  

 

CONCLUSION 

For the forgoing reasons, Plaintiffs request that the Court grant the Preliminary Injunction 

and bar the enforcement of Section 2270 pending the final disposition of this lawsuit.  

 

Dated: January 9, 2023  

Respectfully submitted, 

 

RICHARD JAFFE, ESQ. 

SBN 289362 

428 J Street, 4th floor 

Sacramento, California, 95814   
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AMENDED LOCAL RULE 231 (D)(3) STATEMENT 

1. Plaintiffs rescind their request for an evidentiary hearing, and will not call any 

witnesses at the hearing.   

2. Plaintiffs anticipate that the hearing will take between a half hour and forty-five 

minutes for both sides depending on the Court’s questioning. 

 

 

 

Richard Jaffe, Esq. 
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CERTIFICATE OF E SERVICE 

I, Richard Jaffe affirm as follows: 

1. I am an attorney at law admitted to practice in this court. I am not a party to this action 

and am over the age of 18. I am counsel of record for the Plaintiffs in this case. I submit 

this Certificate of Service under penalties of perjury. 

2. This Reply was E served on Defendants’ counsel Kristin Liska when it was filed.  

 

 

Richard Jaffe, Esq. 
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REPLY MEMORANDUM OF LAW 

I. INTRODUCTION AND SUMMARY 

The elephant in the Courtroom is that on December 28, 2022, in McDonald v. Lawson, 

Central District Judge Fred Slaughter denied Plaintiffs’ Motion for a Preliminary Injunction to 

stop enforcement of AB 2098, which as of January 1, 2023 is now law. Although not binding 

(and currently being appealed), it is for Plaintiffs to show why this Court should reach a 

different result. And it should, for several reasons.  

First, Judge Slaughter’s use of the rational relationship test in finding there was not a 

likelihood of success is plain error because it is inconsistent with Supreme Court authority, and 

even with the Ninth Circuit authority cited in his decision. Specifically, under the abrogated 

Pickup1 First Amendment continuum framework, intermediate scrutiny applies to a physician’s 

providing information, and that would include the physician’s opinions for or against a 

particular treatment. The Pickup court only applied the rational relationship test because the 

speech was the treatment, and the treatment was the speech.   

Second, Judge Slaughter boldly decided to recognize a “‘long … tradition’ of restrictions 

[which] are subject to lesser scrutiny of that type of regulation.” (Slaughter Decision2 at page 

25.) This is clear error because the tradition he recognizes is only the state’s general statutory 

authority over a physician for negligent, grossly negligent or incompetent medical conduct. 

These are conclusory terms, and their application to a physician providing information to a 

patient defies Supreme Court precedent that providing information to patients is not conduct 

which is regulatable by the Board. The state case law cited by the Attorney General’s office in 

 
1 Pickup v. Brown, 740 F.3d 1208 (9th Cir. 2014) (hereinafter “Pickup”). Pickup was abrogated 

by Nat'l Inst. of Family & Life Advocates v. Becerra, 138 S. Ct. 2361 (2018) (hereinafter 

“NIFLA”), but partially revived by Tingley v. Ferguson, 47 F.4th 1055 (9th Cir. 2022). 

2 Order Denying Motion for Preliminary Injunction dated December 28, 2022 (Dkt. 78), in 

McDonald v. Lawson, Case No. 8:22-cv-01805-FWS-ADS, quoting Tingley v. Ferguson, 47 

F.4th at 1079, quoting NIFLA, 138 S. Ct. at 2372.  
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McDonald (and in our case), and Judge Slaughter’s decision, do not support the claimed 

longstanding history to regulate information conveyed to patients.   

Third, the mainstream science has contradicted itself over three years of the pandemic. 

The record before this Court is uniquely scientific -- Dr. Verma’s declaration provides a 

thorough mainstream chronology of public health authorities’ flip-flops throughout the 

pandemic. See especially ¶¶ 28-37, 41-42, 44-54, and 61-64.  

AB 2098 is unprecedented, and Judge Slaughter’s opinion stands alone. The Supreme 

Court has never recognized the state’s ability to restrict, limit or censor the information which a 

physician can give to a patient, and neither has this Circuit. Such restrictions amount to 

censorship and are subject to heightened scrutiny.  

The statute’s effort to circumvent the law by limiting the information to “in the form or 

treatment or advice” via the addition of a definition of “disseminate” (Subsection (b) (3)), does 

not alter the First Amendment free speech constitutional jurisprudential principle that content 

and viewpoint-based restrictions are presumptively unconstitutional, subject to the strictest of 

strict scrutiny, and practically speaking, never permissible. See Reed v. Town of Gilbert, 576 

U.S. 155 (2015); United States v. Alverez, 567 U.S. 709, 717 (2012) (except in 7 recognized 

categories); Brown v. Entm’t Merchants Ass’n, 564 U.S. 786 (2011); Holder v. Humanitarian 

Law Project, 561 U.S. 1 (2010); Rosenberger v. Visitors of Univ. of Virginia, 515 U.S. 819, 

829, (1995); R.A.V. v. City of St. Paul, 505 U.S. 377, 382 (1992).3 

 
3 Plaintiffs do not concede that medical advice is unprotected speech subject to the rational 

relationship test. Pickup states that medical advice is entitled to mid-level heightened scrutiny. 

Nor is it conceded that speech which is therapy is unprotected, Pickup’s holding. Despite the 

Defendants’ view, which was adopted by Judge Slaughter, that Pickup was abrogated on other 

grounds, those other grounds were that the Supreme Court rejected Pickup’s view that 

professional speech was a separate category of speech. We think the correct view of the law on 

this issue is set out in Otto v. City of Boca Raton, 981 F.3d 854 (11th Cir. 2020), as set forth in 

Plaintiffs’ Opening Memo at pages 16-17. However, the specific issue addressed in Otto, Pickup 

and Tingley, whether medical treatment performed by speech is entitled to First Amendment 

protection (i.e., some form of heightened scrutiny) is not the issue in this case. Rather, the issue 

is whether intermediate scrutiny applies, as stated by the abrogated Pickup decision, or strict 
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On the Due Process vagueness issue, Defendants again fails to provide any response to 

the many dozens of data points and scientific statements presented in the declarations showing 

the impossibility of fair enforcement. Their only nonresponsive response is that physicians are 

required to know the standard of care and keep up when it changes. Defendants are effectively 

admitting that physicians can be punished for speaking truth, so long as the government declines 

to recognize truth as truth, a recurring phenomenon of the pandemic as catalogued with 

mainstream examples by Dr. Verma. Tellingly, in addition, the law is “wildly underinclusive” 

because the Legislature and the medical board acknowledged the vagueness in the law. 

II. AB 2098 AND THE LEGISLATIVE REPORTS 

A. The “‘Actual Problem’ in Need of Solving”4 

 AB 2098 was introduced into the Assembly on February 14, 2022. The problem the bill 

sought to address was to stop and sanction California licensed physicians who were questioning 

the safety and efficacy of Covid vaccines in the media and social media, which was creating 

public mistrust in the vaccine. The authorities felt that these physicians were increasing the 

public’s “vaccine hesitancy” and thereby hindering their efforts to achieve widespread Covid 

vaccination, which the public health authorities thought was necessary to achieve “herd 

immunity.” (See the Legislative Report, attached as Exhibit “B” (hereinafter “Exhibit “B”) to 

the Defendants’ Judicial Notice Motion at pages 7-12.)5  

 

scrutiny applies, which seems to be the case because of the content and viewpoint restrictions in 

the statute, as held by virtually all Supreme Court authority (and Conant in this Circuit).  

4 Taken from Brown v. Entm’t Merchants Ass’n, 564 U.S. at 799, as employed by this Court in 

its opinion in Welch v. Brown, 907 F. Supp. 2d 1102 (E.D. Cal. 2022), rev. Pickup v. Brown, 

740 F.3d 1208. Pickup was abrogated by NIFLA, 138 S. Ct. 2361, but partially revived by 

Tingley v. Ferguson, 47 F.4th 1055.  

5 On the Requests for Judicial Notice, Plaintiffs accept the authenticity of the documents and 

concur with judicial notice that the statements were made. However, Plaintiffs object to taking 

judicial notice of the truth of the scientific matters and the alleged asserted facts that physicians 

were spreading false information by criticizing the public health authorities’ statements about 

the safety and efficacy of the vaccines and boosters, and the efficacy of off-label treatment for 

Covid. Per Dr. Verma’s declaration, those legislative statements are subject to reasonable 
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To remedy that problem, AB 2098 characterized such questioning of the safety and 

efficacy of the vaccines (as well as advocating for the off-label and repurposed use of FDA 

approved drugs like Ivermectin for the treatment of Covid) as “Covid misinformation,” which 

was eventually defined as “false information that is contradicted by the contemporary scientific 

consensus contrary to the standard of care.” Bus. & Prof. Code, Section 2270 (hereinafter 

“Section 2270”), definition of “Misinformation” at subsection (b) (4).   

The initial Legislative Report stated that the illustrative example of the doctor (and her 

conduct) the bill intended to target was California medical licensed physician Simone Gold, 

MD, who “has engaged in multiple campaigns to stoke public distrust in COVID-19 vaccines, 

characterizing them as ‘experimental’ despite numerous safety and efficacy trials successfully 

confirming their safety and efficacy.”6 (citation omitted). Exhibit “B” at page 9, second 

paragraph. 

 

dispute (and therefore are not judicially noticeable under Federal Rules of Evidence, rule 201(b) 

("not subject to reasonable dispute"). See, e.g., Ass’n of Irritated Residents v. Fred Schakel 

Dairy, No. 1:05-cv-00707-OWW-SMS, 2008 WL 850136, at *4 n.4 (E.D. Cal. March 28, 2008) 

(rejecting request for judicial notice of draft government report and scientific articles because 

such matters were subject to dispute). 

6 Calling an Emergency Use Authorized drug (as all the Covid vaccines were initially, and still 

are for some age groups, and as are all Covid boosters) “experimental” is accurate.  Emergency 

Use Authorized drugs are drugs which “may be effective” to prevent, diagnose, or treat serious 

or life-threatening diseases or conditions . . .” “The ‘may be effective’ standard for EUAs 

provides for a lower level of evidence than the ‘effectiveness’ standard that FDA uses for 

product approvals.21”  (ftn. 21: “Regulations regarding treatment INDs and IDEs also use the 

terminology “may be effective.”” Determinations to Support an EUA Declaration, Emergency 

Use Authorization of Medical Products and Related Authorities, Guidance for Industry and 

Other Stakeholders, FDA.GOV (Jan. 2017), https://www.fda.gov/regulatory-information/search-

fda-guidance-documents/emergency-use-authorization-medical-products-and-related-

authorities#A1. 

EUA drugs are still in the FDA clinical investigation stage (i.e., before full FDA approval and 

awaiting the results of further clinical trial pursuant to an IND (Investigational New Drug 

Application) testing. Hence, they are considered for most FDA purposes as “Investigational new 
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The Legislative Report goes on:  

Despite what would appear to be repeated conduct perpetrated by Dr. Gold 

involving the dissemination of false information regarding COVID-19, Dr. Gold’s 

license remains active with the MBC and there appears to be no record of any 

disciplinary action taken against her (citation omitted). Given the air of legitimacy 

she sustains from her status as a licensed physician, Dr. Gold likely serves as an 

illustrative example of the type of behavior that the author of this bill seeks to 

unequivocally establish as constituting unprofessional conduct for physicians in 

California.  

 

Id. at third paragraph.7 

 

drugs” which is defined as “a new drug or biological drug that is used in a clinical 

investigation.”  

“An investigational drug can also be called an experimental.”  Understanding the Regulatory 

Terminology of Potential Preventions and Treatments for COVID-19, FDA.GOV (Oct. 22, 2020), 

https://www.fda.gov/consumers/consumer-updates/understanding-regulatory-terminology-

potential-preventions-and-treatments-covid-19. 

Based on the foregoing, and ironically, in a sense, the Legislative Report’s criticizing Dr. Gold’s 

description of Covid vaccines as experimental might itself be Covid misinformation under the 

statute because it is false or misleading, and both the scientific consensus and the standard of 

care recognize the significant difference between the level of evidence supporting full FDA 

approval and EUA status, which is unrecognized in the Report’s criticism of Dr. Gold.   

Is it permissible for a California physician to tell a patient that the vaccine for that patient’s age 

group and all boosters are only Emergency Use Authorized and hence technically 

investigational/experimental? Or would that be Covid misinformation because it might make 

some patients less likely to take the shots?  There is no way to tell under AB 2098 because based 

on the Legislative Report and the purpose of the bill, the use of the word “false” in “false 

information” likely only means information which might make it less likely that a person will 

take the Covid shots. On the other hand, if “false” really means false, that would mean that 

physicians could say things which could increase vaccine hesitancy. However, that would be 

inconsistent with the stated purpose of the bill. Unfortunately, Defendants’ papers offer no 

answer to this or to any of the dozens of Covid information data points presented in the moving 

papers.  But the bill has problems either way.   

7 The discussion of Dr. Gold was carried over to the next Legislative Report after the bill was 

amended to limit its application to interactions with patients. See Exhibit “C” page 5, and 

similarly quoted the Federations Press Release targeting the public dissemination of 
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 There are other references demonstrating that the target of the bill was the public speech 

of physicians and their outsized impact on the public discourse which was limiting the 

effectiveness of the public message being sent out by the public health institutions:  

[H]ealth practitioners whose views on Covid-19 and immunization against it are 

within the extreme minority for their profession are armed with a 

disproportionately loud voice in the public discourse. Anti-government cynics and 

vaccine skeptics cohere to the opinions of those few physicians…. The effect of 

this is that a relatively small group of public health contrarians who are licensed as 

physicians will be afforded the same, if not more, credibility as long-trusted public 

institutions like the CDC, the FDA and the American Medical Association, even if 

those physicians do not specialize in epidemiology or infectious disease 

prevention. 

 

Exhibit “C” attached to Defendants’ Request for Judicial Notice at page 3, third paragraph.   

 In explaining the role of the state medical boards, the initial Legislative Report points out 

that “In July of 2021, The Federation of State Medical Boards (FSMB) issued a statement 

positioned as being ‘in response to a dramatic increase in the dissemination of COVID-19 

vaccine misinformation and disinformation by physicians and other health care professionals on 

social media platforms, online and in the media.’” Exhibit “B” page 7, last paragraph. AB 2098 

(a) (1) (f) specifically references the FSMB press release.  

Clearly, the problem AB 2098 was intended to address and solve was primarily, if not 

exclusively, the public statements being delivered by California licensed physicians which were 

thought to undermine the public’s confidence in Covid shots, i.e., increase vaccine hesitancy.8   

 

information. Id. at page 3. The same discussion of Dr. Gold and the Federation’s Press Release 

was provided in the August 22, 2022 version of the bill. Exhibit “F” page 4 and 2 respectively.  

The Legislature does not appear to comprehend that the activity which the bill is targeting is not 

actually prohibited by the bill. This might be constitutionally problematic both in terms of the fit 

of the bill to the state interest on a First Amendment level of scrutiny analysis as well as under a 

heightened specificity analysis under the Due Process vagueness analysis. The short of it is that 

based on the Legislative Reports, the law misses the identified target and the purpose of the bill.    

8 In fairness, there are a few sporadic references to information conveyed to patients in terms of 

the goal, but these Legislative Reports make clear that the main focus and problem was that the 
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 However, because of concerns that the state could not constitutionally sanction 

physicians’ public speech prior to the first legislative hearing on April 17, 2022, the bill’s 

authors agreed to gut the bill and abandon the bill’s basic purpose by limiting the sanctionable 

“covid misinformation”/disinformation to speech directed at a patient “for the purposes of 

treatment or advice.” Exhibit “B” at page, 12 third paragraph. This was accomplished by adding 

“disseminate” as a defined term, and limiting the “Covid misinformation” (and disinformation) 

to the communication of information from physicians to patients for the purpose of treatment or 

advice. Id. at “Amendments” (1) (5)”, incorporated into the bill as subsection (b) (3).9 

 However, the fact that the censored/sanctionable information has to be in the form of 

treatment or advice does not change the fact that the purpose of the law was to target 

speech/information conveyed by a physician.   

The other result of this Legislative History is that the final version of the bill did not 

address the conduct the bill targeted, and sought to redress, making the law constitutionally 

underinclusive under both a First and Fifth Amendment analysis set forth infra.  

B. What is and is not in the Legislative Reports 

Finally, it is important to point out what is and is not in the Legislative History. There is 

very little science related information in these reports. Just some sporadic and random references 

 

use of social media by a handful of contrarians was drowning out the public recommendations 

of the public health authorities to take every shot and every booster.    

9 The Court might be hard pressed to think of physician speech to patients for some purpose 

other than for treatment or advice. If treatment or advice is the entire universe of physician 

encounters with patients, then the law imposes content and viewpoint based absolute censorship 

on physician/patient communications which is more akin to how totalitarian governments 

restrict physicians, as noted by the Supreme Court and the Eleventh Circuit, and as discussed 

and quoted on pages 18-19 of the Complaint. But attempting to turn information provided to 

patients into regulatable conduct or “medical care” as argued by the Defendants does not strip 

away its protected speech status. That is what the Supreme Court said in NIFLA the last time the 

California Legislature tried to transform protected speech into unprotected medical conduct. See 

Plaintiffs’ Opening Memo at pages 13-16 discussing NIFLA and why strict scrutiny applies to 

Section 2270, based on the entire body of First Amendment speech jurisprudence at pages 12-13 

infra.  
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to a study here and there. The Legislative Reports do contain a list of mainstream medical 

organizations that support the original bill. We remind the Court of how the Eleventh Circuit 

dealt with the record in its SOCE regulation case wherein it stated that it would have been more 

impressed by actual evidence than argument by authority (i.e., the list of medical organizations 

opposed to SOCE), and that the position of the medical establishment about sexual orientation 

has radically changed over time, which failed to instill confidence in the value of a medical 

consensus. (See Plaintiffs’ Opening Memo at page 19 ln 7 to page 20, ln 2). Based on the 

declaration of Dr. Verma, which is actual evidence and is extensively referenced, the Eleventh 

Circuit’s caution applies many-fold more here and now.  

III. THE FIRST AMENDMENT ISSUE 

A. Judge Slaughter’s Decision   

 Let us discuss the two central parts of Judge Slaughter’s decision: (1) The use of the 

rational relationship test, (2) His acceptance of the State’s argument that there is a longstanding 

tradition of unprotected professional speech/conduct of the type in Section 2270.10  

1. Judge Slaughter’s Use of the Rational Relationship test was Clearly 

Erroneous   

The Supreme Court has recognized seven categories of content and/or viewpoint-based 

speech which are unprotected by the First Amendment and can be prohibited, or for which the 

speaker can be sanctioned or penalized. See United States v. Alverez, 567 U.S. at 717.  The 

 
10 The third part of Judge Slaughter’s opinion is his discussion of the other three Winter 

preliminary injunction factors. (Decision at pages 27-29.) However, since he held that there was 

not a viable First Amendment claim, his findings on the other three factors were preordained 

(especially irreparable injury, as he so indicated). But conversely, a finding of a likely First 

Amendment violation all but preordains or entails a finding that the other three elements are 

satisfied. See Plaintiffs’ Opening Memo at pages 8-9. Accordingly, there seems little need for a 

detailed response to that part of Judge Slaughter’s opinion, especially since the record in our 

case provides specific facts supporting the other Winter elements, like the declarations of the 

patients, which show the erosion of trust in the doctor/patient relationship that the statute is 

causing and that supports the public’s interest in granting the preliminary injunction.  
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state’s regulation of the information which medical professionals can provide to patients is not 

one of these categories. Id.  

In Nat'l Inst. of Family & Life Advocates v. Becerra, 138 S. Ct. 2361, the Supreme Court 

specifically rejected the notion that professional speech is a recognized special category of 

speech which had different and less protective First Amendment rules than other forms of 

speech (save two exceptions) and of that professional speech is unprotected or subject to rational 

relationship review. (See Opening Memo at pages 13-16.) The NIFLA court criticized by name, 

Pickup v. Brown and its professional speech categorial/continuum First Amendment approach, 

and thus, Plaintiffs argue that Pickup has been abrogated by the Supreme Court, and is not good 

law, save possibly for its holding, per Tingley v. Ferguson, 47 F.4th 1055 (discussed in the 

Opening Memo at pages 17-18). 

Judge Slaughter’s decision to use the rational relationship test is even inconsistent with 

the abrogated Pickup v. Brown, 740 F.3d 1208, which he incorrectly cites as authority for his 

application of the test. As set forth in Plaintiffs’ Opening Memo, Pickup used the rational 

relationship test because the speech was purportedly the treatment, and the Pickup court made a 

hard distinction between the SOCE treatment “while leaving mental health practitioners free to 

discuss and recommend, or recommend against, SOCE,” which was somewhat less protected 

than physicians’ soapbox speech. (See Opening Memo at pages 12-13.)   

Furthermore, even the Ninth Circuit’s decision in NIFLA used intermediate scrutiny 

review in its First Amendment challenge to compelled speech which was incidental to the 

treatment or advice given by the clinic’s doctors. Nat’l Inst. Of Family & Life Advocates v. 

Harris, 839 F.3d 823, 841-844 (9th Cir. 2016) rev. Nat'l Inst. of Family & Life Advocates v. 

Becerra, 138 S. Ct. 2361. Accordingly, there is no case law support for Judge Slaughter’s use 

of the rational relationship test to evaluate the censorship imposed under Section 2270.  

Judge Slaughter cites Del Castillo v. Sec'y, Fla. Dep't of Health, 26 F.4th 1214 (11th 

Cir. 2022). However, that case does not involve the issue in this case, which is whether a 

medical board can stop its licensees from providing information and their opinions to the 

patients. Del Castillo is a First Amendment free speech challenge by unlicensed practitioners 
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(nutritionists) who want to charge for their services of providing nutritional advice in a state 

which requires a dietician’s license to do so. 

Unlike the activity sought to be regulated by Section 2270, there actually is a long history 

of the government being able to control and limit the people who practice a profession (going 

back to the English trade guilds which obtained a royal seal from the king to determine who 

could practice a trade). The fact that the government can restrict unlicensed persons from 

engaging in an activity requiring a license offers little support for the notion that the state can 

stop its licensees from providing information to patients/clients.11  

Judge Slaughter’s use of the Del Castillo case to support a rational relationship test to 

review Section 2270 conflicts with even the abrogated Pickup, and the Ninth Circuit’s NIFLA 

decision under which the information and opinions conveyed by physicians to their patients is 

reviewed under intermediate scrutiny. It also conflicts with Conant v. Walters, 309 F.3d 629 

(9th Cir. 2002) under which the same type of information and opinions are reviewed under strict 

scrutiny. (See the Conant discussion in Plaintiffs’ Opening Memo at pages 10-11.) 

In short, there is no legal support for the use of the rational relationship test on Section 

2270 and as a result, the Court should not follow Judge Slaughter on this point.  

2. There is No long-standing Recognized or Unrecognized Tradition in 

California (or any place else) holding that the information which a 

physician provides to patients is Unprotected Speech.  

 

As discussed, even the abrogated Pickup considered the information and opinions 

conveyed by a physician, including the recommendation of the SOCE treatment to be protected 

speech, subject to heightened (intermediate) scrutiny, even if the physician could not legally 

 
11 Defendants in this case make a similar argument discussing a number of other cases on page 

14 of their Response. But the answer is the same. The fact that there is a long-standing history of 

a professional board being able to regulate who can practice the profession, and exclude others 

from engaging in that professional activity, is not a tradition of allowing a board to restrict what 

its licensees can tell patients just because the state does not agree with the message. Here again, 

the Defendants’ argument begs the question at issue, and the Defendants’ cases cited are no 

support at all.  
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provide (i.e., provide without the threat of discipline) the SOCE treatment. (And in that factual 

regard, Pickup is consistent with Conant where the physician could convey information about, 

and recommend medical marijuana, but could not prescribe it, because to do so would be a 

federal crime.)  

Thus, contrary to Judge Slaughter’s position (see pages 18-20 of the decision), Pickup 

actually refutes the notion of regulating a physician’s conveying information to a patient, 

including conveying opinions and recommendations for a treatment that violated the standard 

of care, which SOCE did per the statute challenged in Pickup.  

This is critical and worth repeating. The SOCE statute barred giving SOCE therapy 

because it was dangerous and against the consensus of medical science. Pickup thus rejected that 

the SOCE speech/therapy was entitled to First Amendment protection (i.e., heightened scrutiny). 

Nonetheless, Pickup stated that providing information about this dangerous therapy which was 

against the statutory standard of care, and a physicians’ giving her opinion and recommendation 

of the dangerous therapy, was entitled to heightened protection.  It is hard to have a long 

tradition of unfettered regulation when the principal case relied upon rejects that very idea. 

Thus, a proper analysis of Pickup itself strongly suggests that there is no long tradition of the 

regulation of information or the opinions and recommendations conveyed by physicians to 

patients.   

Further as demonstrated above, the claimed “longstanding” tradition of regulating the 

speech in AB 2098, which the Defendants argued and Judge Slaughter accepted, was based on 

the misdirection of transposing conveying information and giving opinions with providing 

medical treatment and then considering prior cases which discuss medical treatment as legal 

support for a long tradition of the Boards’ regulation of information. However, there are no 

cases in California which hold that a health care board can censor a physician’s conveying 

information to a patient or sanction a physician for doing so. This is admittedly a strong 

statement, but a review of the cases cited by the Defendants and Judge Slaughter bears this out.   

 The Defendants cite Fuller v. Bd. of Med. Exam’rs, 14 Cal. App. 2d 734, 740-41 (1936) 

as “upholding sanctions on physician who made false claims about his ability to treat hernias” 
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(Opposition Brief at page 2). However, that was a false advertising case, not a case involving 

communications with a patient. Advertising (commercial speech) by anyone is entitled to 

limited First Amendment protection, but false advertising is considered to be a one of the seven 

categories of unprotected content-based speech, regardless of who the false advertiser is. See 

United States v. Alverez, 567 U.S. at 717; see also NIFLA, 138 S.Ct. at 2372. There is no 

professional speech except to false advertising (called fraud in the Alverez seven categories list). 

Accordingly, Fuller does not support the long history of regulating physician speech which is 

the subject/target of AB 2098.   

The other cases cited by the Defendants, Arnet v. Dal Cielo, 14 Cal.4th 4 (1996), Gore v. 

Board of Med. Quality Assurance, 110 Cal. App. 3d 184, 194 (1980), Flowers v. Torrance Mem. 

Hosp. Med. Center, 8 Cal.4th 992, 997-98 (1994), and Kearl v. Bd. of Med. Quality Assurance, 

189 Cal. App. 3d 1040, 1054 (1986) are just general cases affirming the state’s ability to 

regulate medical conduct the state considers negligent or incompetent. Like Fuller, these cases 

are silent as to the issue in this case, i.e., whether a physician’s conveyance of information to a 

patient is unprotected. By reliance on inapposite cases, Judge Slaughter assumed it was based on 

a long history of such regulation. But on closer inspection (as the appellate court will likely do), 

these cases do not support Defendants. 

 Judge Slaughter discusses at length a part of the Pickup opinion which references Conant 

v. McCaffrey, 2000 WL 1281174 at *13 (N.D. Cal. Sept. 7, 2000), aff’d sub nom. Conant, v. 

Walters, 309 F.3d 629 (2012), relating that the state can bar quack medical advice, which Judge 

Slaughter said would “foreclose” the notion that advice or professional speech is protected. 

(Slaughter opinion at page 20.) However, he is reading too much into that case.  

  Context is everything. First, District Judge Alsup in his Conant decision upheld the prior 

preliminary injunction barring the DEA from investigating or revoking the DEA registration of 

physicians based on their recommending medical marijuana, holding that strict scrutiny applied 

and that the First Amendment barred the DEA from interfering with the physicians’ First 

Amendment right to give information, advice and recommend the drug to patients. Id.  
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Judge Alsup cites as authority for his “quack medicine” comment Shea v. Board of 

Medical Examiners, 81 Cal. App. 3d. 564 (1978). That case is a far, far outlier. Dr. Shea was a 

sexual deviant who satisfied his sexual perversion with his patients (two actual patients and 

several undercover government agents posing as patients). He tried (but failed) to hypnotize 

them, and then tried to sexually stimulate them by performing graphic sexual monologues. He 

then gave the women patients full body massages.  

Yes, Dr. Shea’s medical defense attorney argued that the doctor had a First Amendment 

right to engage in these graphic sexual monologues with patients, even though none of them 

complained of any sexual problems. (And perhaps his lawyer argued that the full body massages 

were “incidental” to the doctor’s free speech.) But the court held that Dr. Shea’s perverted, self-

sexual gratification speeches to patients were unprotected.   

Shea is not a real First Amendment professional free speech case involving a physician’s 

delivery of information and opinions about a subject of great importance which is or might be 

contrary to the opinion of most physicians. It certainly does not support Judge Slaughter’s 

position that there is a longstanding history of regulating physicians’ information provided to 

patients. Accordingly, this Court should reject Judge Slaughter’s view that there is a 

longstanding history of the government restricting physicians’ information and opinions 

conveyed to patients. 

B. Strict Scrutiny applies to Section 2270 

After this Court rejects Judge Slaughter’s clearly erroneous position that Section 2270 is 

judged under the rational relationship test, and that California has a long tradition of censoring 

the information physicians provide to patients, it should engage in a traditional First 

Amendment analysis to determine the level of scrutiny. Because the law clearly is both content 

(Covid) and viewpoint based (any information which questions the safety and efficacy of the 

Covid vaccines and boosters), strict scrutiny unquestionably applies. Reed v. Town of Gilbert, 

576 U.S. 155 (content); Otto v. City of Boca Raton, 981 F.3d at 864 (content), citing 

Rosenberger v. Visitors of Univ. of Virginia, 515 U.S. at 829 (viewpoint). See also United 

States v. Alverez, 567 U.S. at 717 (except in 7 recognized categories); Brown v. Entm’t 
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Merchants Ass’n, 564 U.S. 786; Holder v. Humanitarian Law Project, 561 U.S. 1; R.A.V. v. City 

of St. Paul, 505 U.S. at 382.   

Furthermore, even if this Court were to somehow find that conveying information and 

opinions to patients plays double duty as conduct (i.e., speech transformed into treatment or 

advice), under United States v. O’Brien, 391 U.S. 367 (1968) and subsequent cases (including 

Holder v. Humanitarian Law Project, 561 U.S. 1), a law regulating conduct which incidentally 

affects speech is subject to strict scrutiny if the restriction is content or viewpoint based, and 

Section 2270 is clearly both. Thus, strict scrutiny would apply to Section 2270. (See this Court’s 

analysis in Welch v. Brown, 907 F. Supp. 2d at 1112-1114 cited in footnote 4 page 3, discussing 

O’Brien, and Humanitarian Law Project, both of which cases are still good law.) See also 

Rosenberger v. Visitors of Univ. of Virginia, 515 U.S. at 829 (“The government must abstain 

from regulating speech when the specific motivating ideology or the opinion or the 

perspective of the speaker is the rationale of the restriction.”) and Reed v. Town of Gilbert, 576 

U.S. 155. 

On a straight-up content and viewpoint based constitutional analysis, this Court should 

apply strict scrutiny to Section 2270. 

C. Applying Strict Scrutiny  

To supplement Plaintiffs’ strict scrutiny analysis (Plaintiffs’ Opening Memo at pages 18-

20), let us look at this case through the lens of Brown v. Entm’t Merchants Ass’n, 564 U.S. at 

799, wherein the Supreme Court stated that to satisfy strict scrutiny “[the] State must 

specifically identify an ‘actual problem’ in need of solving, and the curtailment of free speech 

must be actually necessary to the solution.” The Brown court said that under strict scrutiny the 

state “bears the risk of uncertainty” and “ambiguous proof will not suffice”, as well as a “direct 

causal link” between the targeted information and the harm. Id.  

 As indicated, the “actual problem” Section 2270 sought to address was physicians who 

were speaking out in public in a way that was increasing the public’s vaccine hesitancy, thus 

limiting the percentage of the population agreeing to take the Covid shots and boosters. 

However, there does not appear to be any actual evidence in the legislative record that restricting 

Case 2:22-cv-02147-WBS-AC   Document 19   Filed 01/09/23   Page 19 of 29
Case: 23-55069, 02/15/2023, ID: 12653377, DktEntry: 30-2, Page 318 of 406

(340 of 428)



 

15 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 Reply In Support of Preliminary Injunction 

public free speech of California physicians (or even the free speech of physician 

communications with their patients) would be necessary or causally linked to stopping the 

alleged harm, i.e., a less than ideal vaccine and booster uptake rate. What you have is some 

newspaper articles and a couple paragraphs of press release for the Federation of State Medical 

Boards. That is not sufficient evidence to infringe upon the free speech rights of physicians, 

even their speech to patients under a Brown analysis.  

 In addition to a failure of proof of causation, Brown suggests another reason why Section 

2270 fails strict scrutiny, and that is the fatal under inclusiveness of the statute “when judged 

against its asserted justification. Under inclusiveness raises serious doubts about whether the 

government is in fact pursuing the interests it invokes, rather than disfavoring a particular 

speaker or viewpoint.” Brown v. Entm’t Merchants Ass’n, 564 U.S. at 802, citing City of Ladue 

v. Gilleo, 512 U.S. 43, 51 (1994) and Florida Star v. B.J.F. 491 U.S. 524, 540 (1989).  

Section 2270 is, in the parlance of Brown, “wildly underinclusive” in several critical 

respects. First, as stated, it does not even address the problem that the bill was supposed to 

address, namely the public dissemination of information (i.e., on social media) by California 

physicians, so the law’s limited application to communications with patients is underinclusive.  

Second, the law only applies to physicians. It does not include other licensed (and 

unlicensed) health care practitioners like chiropractors, or licensed or unlicensed naturopathic 

doctors. “Given that many additional licensed health care providers also have a ‘high degree of 

public trust…’ it is unclear why only one category of professional would be specified…. The 

author may wish to continue discussing whether other health care licensees should be included 

in the provisions of this bill.” Exhibit “D” Section 6, “Should this bill only apply to physicians 

and surgeons” pages 10-11. (This concern was carried over the subsequent Legislative Report, 

Exhibit E page 4, last paragraph to page 5.) This Legislative information is strong evidence that 

the law is unconstitutionally underinclusive and is not a reasonable fit under either form of 

heightened scrutiny.    

 On the other side of the evidentiary ledger is the Declaration of Sanjay Verma, M.D. 

which demonstrates that on almost every major Covid issue, and especially on the safety and 
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efficacy of the vaccines and boosters, the government authorities have oversold vaccine safety 

and efficacy, overpromised vaccine benefits, and underemphasized side effects, all of which 

have resulted in very frequent and highly visible revisions to the public health edicts. See the 

Verma declaration on The Safety of COVID-19 Vaccine, Section III page 7 to page 11, The 

Efficacy of Vaccines, Section IV page 11 to page, 13, The incorrect Legislative Finding that the 

unvaccinated are dying at 11 times the rate of the vaccinated, Section VI page 13 to page 15, and 

very important information showing that the number of deaths and hospitalizations from 

COVID-19 have been overestimated at Section IX page 16 to page 18. This unrebutted evidence 

from Dr. Verma addresses and directly challenges the specific legislative findings on these 

issues, which mostly consist of newspaper articles decrying those who do not follow the 

mainstream Covid narrative at any given time. 

 Dr. Verma’s declaration suggests that the actual cause of vaccine questioning is the loss 

of public trust because of public health’s wrong edicts about vaccine safety and efficacy and the 

continuous need for boosters, without any end in sight. This Court might also consider that 

another cause of vaccine or booster immunity is that now that there is an FDA approved Covid 

treatment, many people might be making the personal risk/benefit calculation to forgo the 

vaccine or third or fourth booster and take the Covid treatment, if they become seriously ill, 

especially those who have already had Covid, one or more times previously.  

But these alternative analyses are ultimately unnecessary. Under Brown, the absence of a 

proven causal connection between the problem identified by the law and the restrictions on 

physicians’ free speech, in conjunction with the wild under inclusiveness of the law, requires the 

Court to find that the Defendants have not sustained their burden of proof under strict scrutiny.   

 For the reasons set forth above and in the Opening Memo, this Court should hold that 

there is a likelihood of success on the merits of the First Amendment claim because Section 

2270 fails strict scrutiny.12  

 
12 The Legislative Reports state that the two boards believe they likely already have the power to 

regulate physician speech, both in public and to patients under Section 2234. (See, e.g., Exhibit 

C page 4, third paragraph.) The Defendants make the same argument with respect to physicians’ 
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IV. The Vagueness Issue  

Let us start with a question. Does Section 2270 apply to physicians’ newsletters to 

patients, which contain medical information and advice about Covid vaccines and boosters and 

the off-label drugs for Covid treatment?  The statute does not appear to answer this question, in 

large part because the statute does not specifically limit the dissemination of information to a 

one-on-one physician encounter. That is a fairly large point of vagueness in the statute, 

especially because newsletters are a primary First Amendment tool that many physicians use to 

keep patients updated on the latest emerging science before it is consensus, and regardless of 

whether it ever becomes consensus.   

We would also point out that the Legislature and the Medical Board themselves had 

concerns that AB 2098 was unconstitutionally vague. See Exhibit “B” at page 11, calling for 

“clearer definitions.”  However, the change in the definition from one general term (gross 

negligence) to another general term (“standard of care”) in the “covid misinformation” 

definition13  does not solve the vagueness problem; it just lowered the evidentiary requirement 

for the violation. Therefore, by their own admission, the statute is vague.   

In addition, the statute seems to be unclear if not contradictory about whether misleading 

Covid information is or can be “Covid misinformation” (compare the definition of Covid 

misinformation at subsection (b) (4) which is defined as false information (and does not include 

misleading information) with Section 2270 (a) under which it is unprofessional conduct for a 

physician to disseminate “misinformation or disinformation, relating to COVID-19, including 

 

speech to patients. (Defendants’ Response at, inter alia page 23, lns. 80-14.) Plaintiffs disagree. 

There is no California case which holds or states that either board has the power to sanction a 

physician for providing information to a patient or that holds that the boards have the 

constitutional right to do so. That makes the boards’ position more wishful thinking than legal 

analysis. Conant and all of the Supreme Court authority cited and discussed in this section 

would be precedent for rejecting Defendants’ position. Meaning all of the data points set out in 

the Verma, Hoang and Miller declarations would be subject to a strict scrutiny analysis (or 

intermediate scrutiny under the abrogated Pickup and the reversed NIFLA Ninth Circuit 

decision). 

13 Exhibit D page 11, redlined, strikeout definition of “misinformation.” Same Exhibit E page 4. 
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false or misleading information relating to….”  Meaning the operative part of the statute, 

subsection (a) appears to incorporate and expand “misinformation” beyond that which is in the 

definition of the term.  

Let us consider the Complaint, the declarations of Plaintiff Dr. Hoang, PIC President Dr. 

Miller and especially the 40-page declaration of Dr. Verma, which provides dozens of examples 

of specific information/speech/data points that would or might make a patient less willing to 

take the Covid shots, and thus per the Legislative Reports, could be, or likely is, targeted and 

sanctionable speech under the statute.14  

What is the Defendants’ response? There is no substantive response, not to the 

information Plaintiff Hoang intends to convey to patients, and not to the seven categories of 

Covid information that Dr. Verma details in his declaration, which Dr. Hoang and Dr. Shira 

Miller on behalf of PIC’s physician members think patients may need to know.  

The non-substantive/nonresponsive response contained in Defendants’ papers consists of 

the following three points: (1) Physicians are obligated to know the standard of care and keep up 

with changes in the standard of care (Lim Declaration page 2 para. 3), (2) doctors can say 

anything they want in public and to their friends, but must follow the standard of care in giving 

patients advice (Opposition papers at page 20), and (3) that there are some objectively provable 

facts within the scientific consensus like “apples contain sugar, that measles is caused by a virus, 

that Downs Syndrome is cause by a chromosomal abnormality, etc.” (Id. page 21, lns. 11-13), 

and that when there is no consensus, the statute doesn’t apply. Id. at lns. 12-17).  

In response to Plaintiffs’ assertion that the term “contradicted by contemporary consensus” 

the Defendants make a series of underwhelming and unsatisfying arguments, like apples contain 

sugar and measles is caused by a virus. This misses the point of the First Amendment. It is not 

 
14 Judge Slaughter makes no reference to any expert declarations or any specific information 

which would appear to be the target of the law. Also, Judge Slaughter’s analysis omits an 

analysis of the original version of the law and the clearly articulated purpose in the Legislative 

Reports. Therefore, given the difference in the records of the two cases, Judge Slaughter’s 

vagueness analysis would seem not as important to address as his legal analysis of the First 

Amendment issue.  

Case 2:22-cv-02147-WBS-AC   Document 19   Filed 01/09/23   Page 23 of 29
Case: 23-55069, 02/15/2023, ID: 12653377, DktEntry: 30-2, Page 322 of 406

(344 of 428)



 

19 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 Reply In Support of Preliminary Injunction 

the government’s job to make a list of true statements. Plaintiffs presented many dozens of data 

points about Covid which they want to convey to patients (and which directly contradict the 

legislative findings in AB 2098), and the Defendants could not (or chose not) to respond to any 

of them in terms of whether they are consistent with the contemporary scientific consensus.  

Perhaps the most unsatisfying argument in the opposition papers is that the Board has the 

burden of proof in a disciplinary proceeding. Defendants claim that if the Board does not meet 

their burden, the physician is not disciplined, and that truth is a defense. In other words, 

Defendants do not recognize the stigma of a disciplinary proceeding, the cost of defense, and 

trauma upon the physician’s life.  

The DEA in Conant v. Walters, 309 F.3d 629 made a similar argument to what the 

Defendants are claiming here, namely that physicians who legally recommend medical 

marijuana had nothing to fear from DEA investigations. But as Judge Kozinski in his concurring 

opinion stated, “… doctors are particularly vulnerable to intimidation; with little to gain and 

much to lose, only the most foolish or committed of doctors will defy the federal government’s 

policy [of prohibiting the use of marijuana for medical purposes] and continue to give candid 

advice about the medical use of marijuana.”2  Id. at 640-41. Judge Kozinski’s footnote 2 which 

quotes an expert puts it more ominously:  

[P]hysicians are particularly easily deterred by the threat of governmental 

investigation and/or sanction from engaging in conduct that is entirely lawful and 

medically appropriated. [A] physician’ practice is particularly dependent upon the 

physician’s maintaining a reputation of unimpeachable integrity. A physician’s 

career can be effectively destroyed merely by the fact that governmental board has 

investigated his or her practice. 

 

Id. 

There is an old saying in criminal defense law. “You can beat the rap, but you can’t beat 

the ride.”  The Defendants are offering cold to zero comfort to California licensed physicians.  

In sum, Plaintiffs maintain that Defendants’ Response in conjunction with the above 

admissions that the statute is vague, plus the argument set out in Plaintiffs’ Opening Memo 

(pages 22-23), demonstrate that Section 2270 fails the heightened specificity requirement of the 
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Fifth and Fourteenth Amendments. 

V. Other Preliminary Injunction Factors and the Real-World Implications of the Law   

The purpose of AB 2098 as originally introduced was to threaten physicians with 

professional discipline if they spoke out in public in a manner which increased vaccine hesitancy 

and thus decreased the percentage of people who get the vaccine and boosters. That the passed 

version is limited to physician-patient interactions makes the bill even more unconstitutional, 

because it impairs the trust between physicians and patients. As confirmed in the patient 

declarations in support of preliminary injunction, patients will rightfully question whether 

physicians are giving an honest opinion or just parroting what the medical authorities are forcing 

them to say. Beyond the abstract First Amendment concepts and arguments, it is important for 

the Court to appreciate the real-world effect of the law on physicians who do not completely 

subscribe to the mainstream Covid narrative.  

As to the patients’ perspective, we refer the Court to the declarations of Debbie Hobel 

and Jamie Coker-Robertson. The physicians’ perspective is set out in Plaintiff Hoang’s 

declaration and Shira Miller M.D.’s declaration speaking for PIC’s physicians. 

To further clarify both perspectives, we relate herein how the law would likely be 

implemented in a patient interaction by physicians who are neither “the most foolish or 

committed doctors” in response to any question where the physician’s answer might decrease 

the likelihood that the patient will take every recommended shot and booster.    

In answer to your specific questions about Covid-19 vaccines and boosters, and 

Covid-19 treatments, the public health and medical authorities and the California 

standard of care require me to advise you to take all Covid vaccines and every 

booster, whether fully approved by the FDA or only Emergency Use Authorized 

(where the vaccine may be effective), and to only take or consider taking Covid-19 

treatments which are specifically approved for the Covid-19 virus because that is 

what the consensus of medical science and the standard of care consider to be 

truthful (and not misleading) information concerning these subjects.  

 

California law prohibits me from providing you with any information, including 

information about peer-reviewed published scientific studies, which might make 

you less willing to take all Covid-19 shots and boosters, or which might make you 

less amenable to take the on-label FDA approved drugs if you contract Covid-19.  
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If you would like to receive information or advice different from what I as your 

physician am permitted to tell you under California law, you must go to a 

physician in a state which allows physicians to disclose information, including 

peer-reviewed medical literature, which might make you, given your particular 

circumstances, less willing to take the Covid-19 shot or the third (fourth, fifth, or 

semi-annual) booster you are currently considering. If you cannot travel to another 

state, you might consider a licensed healthcare practitioner other than a physician, 

or an unlicensed healthcare practitioner because only California licensed 

physicians are limited in the information they can convey to patients.   

Fortunately, the California Legislature is an outlier. Most states do not restrict 

physicians from providing patients with evidence-based information and opinions 

about these issues. If fact, many state legislatures are attempting to prohibit their 

medical boards from sanctioning physicians for providing what the California 

Legislature has termed ‘Covid misinformation.’ 15  16  

 

 If this is the only answer California physicians can give to patients’ questions about 

Covid, then what is the point of patients going to physicians for information and advice about 

anything to do with Covid, other than to have all California licensed physicians indoctrinate, 

cajole or wheedle their patients into complying with the government’s message to keep on 

taking the shots and every EUA booster?   

Regardless of the purported often unproven and frequently changing public health edicts 

(as demonstrated by Dr. Verma’s declaration), this is not legitimate constitutional regulation of 

the practice of medicine. In the most literal sense, it is medical authoritarianism masquerading as 

public health.  Calling it out as such is no different than what the Supreme Court said the last 

time the California Legislature attempted to dictate the information medical facilities were 

required to provide to their patients. See NIFLA, 138 S. Ct. 2361, quoted language from the 

 
15 “Legislation in at least fourteen states have been introduced to prevent medical boards from 

holding physicians who spread false information accountable in accordance with FSMB’s 

guidance.” [URL reference omitted.] Legislative Report attached to Defendant’s Request for 

Judicial Notice as Exhibit B, page 8. The FSMB’s (Federation of State Medical Boards) 

“guidance” referred in this Legislative Report is in reality just the FSMB’s July 21, 2021 “Press 

Release” and is quoted in full in the Complaint at page 13, para. 58.   

16 This part of the disclosure might be reminiscent of the preliminary injunction hearing in 

Welch v. Brown, but it applies with equal force in this motion.   
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opinion is set out in full in the Complaint on pages 18-19.  

 But here is the deeper problem with Section 2270 or any law which literally allows the 

government to restrict the information and advice physicians give to their patients. Patients will 

learn that they cannot trust their physicians to give them their candid and honest opinions about 

Covid (or the next public health crisis), which is the takeaway from the two-patient declarations 

submitted in this case.  In short, the public’s trust in physicians is greatly undermined by the 

government limiting the information physicians can provide to their patients. The law’s 

corrosion of the public trust is a strong factor favoring the grant of the preliminary injunction.  

 

CONCLUSION 

For the forgoing reasons, Plaintiffs request that the Court grant the Preliminary Injunction 

and bar the enforcement of Section 2270 pending the final disposition of this lawsuit.  

 

Dated: January 9, 2023  

Respectfully submitted, 

 

RICHARD JAFFE, ESQ. 

SBN 289362 

428 J Street, 4th floor 

Sacramento, California, 95814   

Telephone: 916-492-6038  

Facsimile:  713-626-9420  

Email:  rickjaffeesquire@gmail.com  

 

ROBERT F. KENNEDY JR., ESQ. 

(Admitted Pro Hac Vice) 

Children’s Health Defense 

752 Franklin Ave., Suite 511  

Franklin Lakes, NJ 07417  

Telephone: (202) 854-1310  

Attorneys for Plaintiffs  
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AMENDED LOCAL RULE 231 (D)(3) STATEMENT 

1. Plaintiffs rescind their request for an evidentiary hearing, and will not call any 

witnesses at the hearing.   

2. Plaintiffs anticipate that the hearing will take between a half hour and forty-five 

minutes for both sides depending on the Court’s questioning. 

 

 

 

Richard Jaffe, Esq. 
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CERTIFICATE OF E SERVICE 

I, Richard Jaffe affirm as follows: 

1. I am an attorney at law admitted to practice in this court. I am not a party to this action 

and am over the age of 18. I am counsel of record for the Plaintiffs in this case. I submit 

this Certificate of Service under penalties of perjury. 

2. This Reply was E served on Defendants’ counsel Kristin Liska when it was filed.  

 

 

Richard Jaffe, Esq. 

 

Case 2:22-cv-02147-WBS-AC   Document 19   Filed 01/09/23   Page 29 of 29
Case: 23-55069, 02/15/2023, ID: 12653377, DktEntry: 30-2, Page 328 of 406

(350 of 428)



 

 

 

 

 

 

EXHIBIT P 

Case: 23-55069, 02/15/2023, ID: 12653377, DktEntry: 30-2, Page 329 of 406
(351 of 428)





       

   
   

     
    


   

    
       
         
      

 

     

    


     
  

     
    
   

 

  
     
    

      
        

   

    
  
  
     
  

      
        

  

   
  
    
  




       
  



















































Case: 23-55069, 02/15/2023, ID: 12653377, DktEntry: 30-2, Page 330 of 406
(352 of 428)





       

 

       
    
    
      
     

    
   

     



  

       

           

         

        

   

        

      

          

    

      

        

      

     

  

        

     

        



















































Case: 23-55069, 02/15/2023, ID: 12653377, DktEntry: 30-2, Page 331 of 406
(353 of 428)





       

  

       

          

        

  

     

       

          

       



       

    

        

 

    

        

   

         

         

          

         

         

        

       

          



















































Case: 23-55069, 02/15/2023, ID: 12653377, DktEntry: 30-2, Page 332 of 406
(354 of 428)





       

     

       

     

         

          

          

             

       

      

        

         

         

        

           

        

           

          

     

        

      

        



        

       

        



















































Case: 23-55069, 02/15/2023, ID: 12653377, DktEntry: 30-2, Page 333 of 406
(355 of 428)





       

    

        

          

          

            

           

 

        

           

      

      

       

       

        

          

            

 

            

        



        

          

           

          

        



















































Case: 23-55069, 02/15/2023, ID: 12653377, DktEntry: 30-2, Page 334 of 406
(356 of 428)





       

       

        

          

        

           

          

           

        

       

         

          

          

   

       



        

    

         

      

  

          

        

        

         

   



















































Case: 23-55069, 02/15/2023, ID: 12653377, DktEntry: 30-2, Page 335 of 406
(357 of 428)





       

         

           

       

        

            



         

        

         

          

          

   

          

           

             

          

         

          

 

          

          

        

   

           

            



















































Case: 23-55069, 02/15/2023, ID: 12653377, DktEntry: 30-2, Page 336 of 406
(358 of 428)





       

         

        

        

         

       

         

       

          

           

        

        

        

          

           

         

  

        

          

             

    

         

      

           

            

          



















































Case: 23-55069, 02/15/2023, ID: 12653377, DktEntry: 30-2, Page 337 of 406
(359 of 428)





       

             

             

          

           

          

         

           

         

      

           

             

        

         

  

         

           

          



         

            

        

           

          

            

        



















































Case: 23-55069, 02/15/2023, ID: 12653377, DktEntry: 30-2, Page 338 of 406
(360 of 428)





       

         

          

        

       

        

            

         

      

         

          

           

         

         

         

       

  

        

          

          

          

        

      

          

  

   



















































Case: 23-55069, 02/15/2023, ID: 12653377, DktEntry: 30-2, Page 339 of 406
(361 of 428)





       

         

          

         

         

        

       

       

      

        

        

        



        

          

        

       



       

          

          

       

         

       

        

        



















































Case: 23-55069, 02/15/2023, ID: 12653377, DktEntry: 30-2, Page 340 of 406
(362 of 428)





       

          

          

          

           

         

          

    

       

         

         

         

        

            

           

           

           



         

          

  

        

     

        

          

         



















































Case: 23-55069, 02/15/2023, ID: 12653377, DktEntry: 30-2, Page 341 of 406
(363 of 428)





       

         

          

        

          

          

       

       

         

     

        

           

    

  

         

       

        

          

         

        

         

          

         

  

         

         



















































Case: 23-55069, 02/15/2023, ID: 12653377, DktEntry: 30-2, Page 342 of 406
(364 of 428)





       

           

           

            

         

         

       

         

           

          

           

           

        

      

        

       



        

  

         

          

           

          

         

         

       



















































Case: 23-55069, 02/15/2023, ID: 12653377, DktEntry: 30-2, Page 343 of 406
(365 of 428)





       

            

  

       

  

         

  

      

         

          

    

       

         

         

           

          

          

        

           

      

       

         

       

      

      

         



















































Case: 23-55069, 02/15/2023, ID: 12653377, DktEntry: 30-2, Page 344 of 406
(366 of 428)





       

       



        

          

  

        

         



        

         

         

  

          

          

        

          

          

        

           

            

           

           

     

          

          



















































Case: 23-55069, 02/15/2023, ID: 12653377, DktEntry: 30-2, Page 345 of 406
(367 of 428)





       

     

     

          

           

          

          

     

        

           

          

          

   

         

          

        

          

             

       

          

       



         

         

        

        



















































Case: 23-55069, 02/15/2023, ID: 12653377, DktEntry: 30-2, Page 346 of 406
(368 of 428)





       

         

        

       

          

         

         

           

           

  

         

             

        

         

            

          

            

           

       

        

     

       

         

 

  

         



















































Case: 23-55069, 02/15/2023, ID: 12653377, DktEntry: 30-2, Page 347 of 406
(369 of 428)





       

            

         

          

           

 

       

            

          

         

          

 

       

             

            

           

         

 

           

           

          

      

        

           

         

          



















































Case: 23-55069, 02/15/2023, ID: 12653377, DktEntry: 30-2, Page 348 of 406
(370 of 428)





       

           

             

          

         

          

          

        

        

         

        

    

         

          

         

      

          

     

        

        

          

 

       

     

       

      



















































Case: 23-55069, 02/15/2023, ID: 12653377, DktEntry: 30-2, Page 349 of 406
(371 of 428)





       

          

         

         

        

           

      

         

        

    

          

        

   

        

        

           

          

          

          

         

         

         

         

       

         

         



















































Case: 23-55069, 02/15/2023, ID: 12653377, DktEntry: 30-2, Page 350 of 406
(372 of 428)





       

        

         

       

         

         

               

        

          

        

          

          

         

        

     

       

           

           

          

          

          

         

        

         

    

        



















































Case: 23-55069, 02/15/2023, ID: 12653377, DktEntry: 30-2, Page 351 of 406
(373 of 428)





       

          

          

         

          

           

            

  

       

           

          

    

      

  

          

     

  

          

 

         

          

          

          

           

          

         



















































Case: 23-55069, 02/15/2023, ID: 12653377, DktEntry: 30-2, Page 352 of 406
(374 of 428)





       

       

         

            

        

          

          

           

          

          

        

           

      

        

          

          

        

      

   

       

         

            

           

          

           

          



















































Case: 23-55069, 02/15/2023, ID: 12653377, DktEntry: 30-2, Page 353 of 406
(375 of 428)





       

             

           

      

           

         

          

           

           

         

          

           

           

          

          

          

           

           

      

         

            

  

          

             

           

         



















































Case: 23-55069, 02/15/2023, ID: 12653377, DktEntry: 30-2, Page 354 of 406
(376 of 428)





       

       

        

        

         

        



      

        

          

          

             

       

         

           

          

           

        

    

         

           

           

         

       

        

           



















































Case: 23-55069, 02/15/2023, ID: 12653377, DktEntry: 30-2, Page 355 of 406
(377 of 428)





       

 

          

        

          

          

       

     

        

           

           

          

            

           

           

           

          

         

         

          

         

   

         

         

 

         



















































Case: 23-55069, 02/15/2023, ID: 12653377, DktEntry: 30-2, Page 356 of 406
(378 of 428)





       

            

        

  

       

        

    

    

         

   

          

         

    

          

           

           

            

          

        

          

         

            

            

          



         



















































Case: 23-55069, 02/15/2023, ID: 12653377, DktEntry: 30-2, Page 357 of 406
(379 of 428)





       

         

           

        

          

          

   

        

        

          

               

        

       

         

      

        

  

       



      

      

        

          

         

             

         



















































Case: 23-55069, 02/15/2023, ID: 12653377, DktEntry: 30-2, Page 358 of 406
(380 of 428)





       

         

        

         

          

         

         

      

          

          

  

         



          

        

      

      

          

      

             

         

         

          

          

           

         



















































Case: 23-55069, 02/15/2023, ID: 12653377, DktEntry: 30-2, Page 359 of 406
(381 of 428)





       

             

   

         

            

        

        

        

 

         

      

        

    

        

          

          

           

   

  

       

         

      

    

       

        

        



















































Case: 23-55069, 02/15/2023, ID: 12653377, DktEntry: 30-2, Page 360 of 406
(382 of 428)





       

        

         

  

         

         

           

         

   

         

          

         

          

             

           

        

           

         

          

 

       

         

         

 

         

        



















































Case: 23-55069, 02/15/2023, ID: 12653377, DktEntry: 30-2, Page 361 of 406
(383 of 428)





       

           

         

              

          

         

         

          

    

        

       

         

         

   

          

           

          

        

          

        

     

     

       

          

   

     



















































Case: 23-55069, 02/15/2023, ID: 12653377, DktEntry: 30-2, Page 362 of 406
(384 of 428)





       

      

      

         

          

         

        

      

          

   

        

           

         

         

           

          

        

         

           

         

        

         

         

        

    

          



















































Case: 23-55069, 02/15/2023, ID: 12653377, DktEntry: 30-2, Page 363 of 406
(385 of 428)





       

        

          

          

         

          

         

          

         



       

          

       

         

       

    

         

         

        

       

        

          

        

           

         

         



















































Case: 23-55069, 02/15/2023, ID: 12653377, DktEntry: 30-2, Page 364 of 406
(386 of 428)





       

            

          

        

   

       

          

    

         

           

          

             

          

         

           

          

          

           

        

 

         

           

           



        

         



















































Case: 23-55069, 02/15/2023, ID: 12653377, DktEntry: 30-2, Page 365 of 406
(387 of 428)





       

           

            

           

            

         

          

          

          

      

          

           

          

          

           

          

          

        

      

         

           

           

 

        

         





















































Case: 23-55069, 02/15/2023, ID: 12653377, DktEntry: 30-2, Page 366 of 406
(388 of 428)





       

       

            

           

          

             

           

           

           

       

        

          

         



        

           

      

             

         

        

           

       

          

     

       





















































Case: 23-55069, 02/15/2023, ID: 12653377, DktEntry: 30-2, Page 367 of 406
(389 of 428)





       

        

           

       

       

          

          

          

         

           

         

         

            

              

           

          

         

         

          

          

      

      

         

     

        

         



















































Case: 23-55069, 02/15/2023, ID: 12653377, DktEntry: 30-2, Page 368 of 406
(390 of 428)





       

          

          

       

           

       

          

           

          

          

        

 

        

         

         

           

       

           

        

           

          

         

         

 

        

         



















































Case: 23-55069, 02/15/2023, ID: 12653377, DktEntry: 30-2, Page 369 of 406
(391 of 428)





       

      

         

           

         

    

       

          

           

          

         

  

        

         

    

        

         

            

           

        

       

          

          

          

         

           



















































Case: 23-55069, 02/15/2023, ID: 12653377, DktEntry: 30-2, Page 370 of 406
(392 of 428)





       

           

           

           

         

         

           

    

   

         

          

         

         

            



         

            

       

         

        

         

          

     

          

          

            



















































Case: 23-55069, 02/15/2023, ID: 12653377, DktEntry: 30-2, Page 371 of 406
(393 of 428)





       

            

         

             

          

          

           

           

        

         

            

         

         

          

  

        

         

          

      

 

         

            

           

             

           

           



















































Case: 23-55069, 02/15/2023, ID: 12653377, DktEntry: 30-2, Page 372 of 406
(394 of 428)





       

          

         

       

        

          

        

         

          

         

   

       

            

           

            

           

           

     

           

       

            

        

       

           

           

          



















































Case: 23-55069, 02/15/2023, ID: 12653377, DktEntry: 30-2, Page 373 of 406
(395 of 428)





       

           

           

        

       

          

        

         

         

          

           

        

       

      

         

          

         

          

       

          

         

         

          

           

         

        



















































Case: 23-55069, 02/15/2023, ID: 12653377, DktEntry: 30-2, Page 374 of 406
(396 of 428)





       

           

         

   

         

          

        

           

      

          

         

         

           

          

  

         

           

           

       

         

             

           

     

      

         

           



















































Case: 23-55069, 02/15/2023, ID: 12653377, DktEntry: 30-2, Page 375 of 406
(397 of 428)





       

          

           

           

           

           

       

          

          

          

      

     

   

        

         



     

  

      

          

        

      

       

           

 

   



















































Case: 23-55069, 02/15/2023, ID: 12653377, DktEntry: 30-2, Page 376 of 406
(398 of 428)





       

  

    

       



       

      

       

            

        

         

         

         

         

         

          

         



         

        

           

         

         

             

             

           



















































Case: 23-55069, 02/15/2023, ID: 12653377, DktEntry: 30-2, Page 377 of 406
(399 of 428)





       

            

          

           

          

          

         

        

           

          

           

          

           

         

         

        

        

         

          

          

   

        

            

       

          

          



















































Case: 23-55069, 02/15/2023, ID: 12653377, DktEntry: 30-2, Page 378 of 406
(400 of 428)





       

     

       

            

         

        

       

            

            

         

 

           

            

           

           

       

           

       

  

          

          

         

        

       

  

          



















































Case: 23-55069, 02/15/2023, ID: 12653377, DktEntry: 30-2, Page 379 of 406
(401 of 428)





       

           

        

        

          

          

            

            

            

             

            



         

         

           

     

         

         

   

        

          

           

          

        



        



















































Case: 23-55069, 02/15/2023, ID: 12653377, DktEntry: 30-2, Page 380 of 406
(402 of 428)





       

       

   

      

           

        

       

          

         

           

         

          

           

           

   

        

           

           

      

         

            

           

  

  

         

         



















































Case: 23-55069, 02/15/2023, ID: 12653377, DktEntry: 30-2, Page 381 of 406
(403 of 428)





       



        

      



         

         

          

     

      

        

        

           

   

       

            

          

        

           

           

      

       

        

         

        

       



















































Case: 23-55069, 02/15/2023, ID: 12653377, DktEntry: 30-2, Page 382 of 406
(404 of 428)





       

      

   

         

         

          

          

          

           

       

       

     

        

            

           

    

         

          

  

        

          

         

         

         

     

     



















































Case: 23-55069, 02/15/2023, ID: 12653377, DktEntry: 30-2, Page 383 of 406
(405 of 428)





       

       

  

       

          

    

          

        

       

   

        

          

      

         

           

           

          

          

        

             

            

            

         

           

           

           



















































Case: 23-55069, 02/15/2023, ID: 12653377, DktEntry: 30-2, Page 384 of 406
(406 of 428)





       

        

           

        

         

        

           

        

          

        

         

     

        

   

        

           

          

            

             

          

   

        

         

         

        

           



















































Case: 23-55069, 02/15/2023, ID: 12653377, DktEntry: 30-2, Page 385 of 406
(407 of 428)





       

         

      

       

          

          

          

           

    

           

    

         

          

            

 

         

     

          

    

        

          

           

           

      

         

    



















































Case: 23-55069, 02/15/2023, ID: 12653377, DktEntry: 30-2, Page 386 of 406
(408 of 428)





       

        

  

   

      

         



         

          

 

         

            

    

       

    

        

      

        

           

           

    

         

       

         

   

         



















































Case: 23-55069, 02/15/2023, ID: 12653377, DktEntry: 30-2, Page 387 of 406
(409 of 428)





       

          

           

         

          

          

      

        

           

    

        

        

         

          

        

          

           

     

        

         

           

           

           

  

         

         



















































Case: 23-55069, 02/15/2023, ID: 12653377, DktEntry: 30-2, Page 388 of 406
(410 of 428)





       

   

         

  

          

           



      

           

 

         

        

            

           

  

         

           

           

         

           

       

          

           

     

        

            



















































Case: 23-55069, 02/15/2023, ID: 12653377, DktEntry: 30-2, Page 389 of 406
(411 of 428)





       

         

            

  

        

   

         

          

      

         

          

          

       

  

        

     

        

         



        

       

          

         

          

 

     



















































Case: 23-55069, 02/15/2023, ID: 12653377, DktEntry: 30-2, Page 390 of 406
(412 of 428)





       

        

          

        

          

         

       

        

           

             

         

           

          

      

        

           

          

         

   

        

         

           

      

        

      

         



















































Case: 23-55069, 02/15/2023, ID: 12653377, DktEntry: 30-2, Page 391 of 406
(413 of 428)





       

        

          

        

           

 

       

           

     

         

     

         

          

             

         

         

          

          

            

       

   

          

 

       

         

             



















































Case: 23-55069, 02/15/2023, ID: 12653377, DktEntry: 30-2, Page 392 of 406
(414 of 428)





       

        

         

       

  

         

            

         

           

         

        

         

      

          

            

           

        



   

         

          

           

        

        

          

          



















































Case: 23-55069, 02/15/2023, ID: 12653377, DktEntry: 30-2, Page 393 of 406
(415 of 428)





       

            

          

            

          

         

       

        

         

        

           

         

        

        



        

         

          

           

           

       

         

            

            

    

          



















































Case: 23-55069, 02/15/2023, ID: 12653377, DktEntry: 30-2, Page 394 of 406
(416 of 428)





       

          

        

          

           

          

      

        

        

        

      

         

     

          

            

       

           



       

            

         

        

        

     

       

    



















































Case: 23-55069, 02/15/2023, ID: 12653377, DktEntry: 30-2, Page 395 of 406
(417 of 428)





       

        

           

           

         

          

          

           

          

          

       

            

            

   

        

            

           

          

           

    

     

         

           

     

           

         



















































Case: 23-55069, 02/15/2023, ID: 12653377, DktEntry: 30-2, Page 396 of 406
(418 of 428)





       

        

           

           

  

       

         

          

         

      

         

      

          

         

         

            

       

          

         

      

       

          

          

        

        

   



















































Case: 23-55069, 02/15/2023, ID: 12653377, DktEntry: 30-2, Page 397 of 406
(419 of 428)





       

       

    

         

        

          



   

    

    

         

          

       

           

         

        

             

         

         

        

         

        

    

         

            

           



















































Case: 23-55069, 02/15/2023, ID: 12653377, DktEntry: 30-2, Page 398 of 406
(420 of 428)





       

          

          

        

          

            

   

   

          

      

         

         

       

        

        

          

        

         

    

         

        

            

          

        

         

         



















































Case: 23-55069, 02/15/2023, ID: 12653377, DktEntry: 30-2, Page 399 of 406
(421 of 428)





       

       

   

   

   

    

          

         

        



 
    
  
  



















































Case: 23-55069, 02/15/2023, ID: 12653377, DktEntry: 30-2, Page 400 of 406
(422 of 428)



 

 

 

 

 

 

EXHIBIT Q 

Case: 23-55069, 02/15/2023, ID: 12653377, DktEntry: 30-2, Page 401 of 406
(423 of 428)



CIVIL
U.S. District Court

Eastern District of California − Live System (Sacramento)
CIVIL DOCKET FOR CASE #: 2:22−cv−02147−WBS−AC

Hoang et al v. Bonta et al
Assigned to: Senior Judge William B. Shubb
Referred to: Magistrate Judge Allison Claire
Cause: 42:1983 Civil Rights Act

Date Filed: 12/01/2022
Jury Demand: None
Nature of Suit: 440 Civil Rights: Other
Jurisdiction: Federal Question

Plaintiff

LeTrinh Hoang represented byRichard Aaron Jaffe
Richard Jaffe ESQ.
428 J street
4th Floor
Sacramento, CA 95814
916−492−6038
Email: rickjaffeesquire@gmail.com
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Robert F. Kennedy, Jr. , PHV
Email: rfk.assistant@childrenshealthdefense.org
PRO HAC VICE
ATTORNEY TO BE NOTICED

Plaintiff

Physicians for Informed Consent represented byRichard Aaron Jaffe
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Robert F. Kennedy, Jr. , PHV
(See above for address)
PRO HAC VICE
ATTORNEY TO BE NOTICED

Plaintiff

Children's Health Defense, California
Chapter

represented byRichard Aaron Jaffe
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Robert F. Kennedy, Jr. , PHV
(See above for address)
PRO HAC VICE
ATTORNEY TO BE NOTICED

V.

Defendant

Rob Bonta represented byAaron Lent
1300 I Street
Suite 1260
Sacramento, CA 95814
619−405−1391
Email: aaron.lent@doj.ca.gov
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Kristin A. Liska
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Office of the Attorney General
455 Golden Gate Ave.
Suite 11000
San Francisco, CA 94102
415−510−3916
Email: kristin.liska@doj.ca.gov
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Megan R. O'Carroll
Department of Justice
Health Quality Enforcement
1300 I Street
P.O. Box 944255
Suite 125
Sacramento, CA 95814
916−210−7543
Fax: 916−327−2247
Email: megan.ocarroll@doj.ca.gov
ATTORNEY TO BE NOTICED

Defendant

Erika Calderon represented byAaron Lent
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Kristin A. Liska
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Amicus

ACLU Foundation of Northern
California

represented byHannah Meredith Kieschnick
ACLU of Northern California
39 Drumm Street
94111
San Francisco, CA 94111
415−293−6302
Fax: 415−255−1478
Email: hkieschnick@aclunc.org
ATTORNEY TO BE NOTICED

Amicus

ACLU Foundation of Southern
California

represented byHannah Meredith Kieschnick
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Date
Entered # Docket Text

12/01/2022 1 COMPLAINT against All Defendants by LeTrinh Hoang. Attorney Jaffe, Richard
Aaron added. (Attachments: # 1 Civil Cover Sheet)(Jaffe, Richard) (Entered:
12/01/2022)

12/05/2022 RECEIPT number ACAEDC−10576455 $ 402.00 for filing fee from Jaffe, Richard
Aaron. (Kaminski, H) (Entered: 12/05/2022)

12/05/2022 2 SUMMONS ISSUED as to *Rob Bonta, Erika Calderon* with answer to complaint
due within *21* days. Attorney *Richard Aaron Jaffe* *Richard Jaffe ESQ.* *428 J
street, 4th Floor* *Sacramento, CA 95814*. (Kaminski, H) (Entered: 12/05/2022)
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12/05/2022 3 CIVIL NEW CASE DOCUMENTS ISSUED; Initial Scheduling Conference set for
4/4/2023 at 01:30 PM in Courtroom 4 (DAD) before District Judge Dale A. Drozd.
(Attachments: # 1 Standing Order, # 2 Consent Form, # 3 VDRP) (Kaminski, H)
(Entered: 12/05/2022)

12/06/2022 4 MOTION for PRELIMINARY INJUNCTION by LeTrinh Hoang. Motion Hearing set
for 1/17/2023 at 01:30 PM in Courtroom 4 (DAD) before District Judge Dale A.
Drozd. (Attachments: # 1 Declaration of LeTrinh Hoang, DO, # 2 Declaration of Dr.
Sanjay Verma, MD, # 3 Declaration of Debbie Hobel, # 4 Declaration Jamie
Coker−Robertson, # 5 Declaration of Shannen Pousada, # 6 Declaration Shira Miller,
MD, # 7 Proposed Order)(Jaffe, Richard) Modified on 12/6/2022 (Reader, L).
(Entered: 12/06/2022)

12/06/2022 5 NOTICE of RELATED CASE(S) 2:22−cv−01980−WBS−AC by LeTrinh Hoang.
(Jaffe, Richard) (Entered: 12/06/2022)

12/06/2022 6 AMENDED NOTICE of RELATED CASE(S) 2:22−cv−01980−WBS−AC by LeTrinh
Hoang. (Jaffe, Richard) Modified on 12/7/2022 (Reader, L). (Entered: 12/06/2022)

12/07/2022 7 AMENDED NOTICE of RELATED CASE(S) 2:22−cv−01980−WBS−AC by LeTrinh
Hoang. (Jaffe, Richard) Modified on 12/8/2022 (Licea Chavez, V). (Entered:
12/07/2022)

12/08/2022 8 SUMMONS RETURNED EXECUTED: Rob Bonta and Erika Calderon served on
12/6/22. (Jaffe, Richard) Modified on 12/8/2022 (Kaminski, H). (Entered: 12/08/2022)

12/08/2022 9 RELATED CASE ORDER signed by Senior Judge William B. Shubb on 12/7/2022
RELATING cases Hoeg et al v. Newsom et al 2:22−cv−1980 WBS AC and Hoang et
al v. Bonta et al 2:22−cv−2147 DAD AC. This case is REASSIGNED to Senior Judge
William B. Shubb and Magistrate Judge Allison Claire for all further proceedings.
District Judge Dale A. Drozd no longer assigned to case. New Case Number:
2:22−cv−2147 WBS AC. (Perdue, C.) (Entered: 12/08/2022)

12/08/2022 10 AMENDED CIVIL NEW CASE DOCUMENTS ISSUED; Initial Scheduling
Conference set for 4/10/2023 at 01:30 PM in Courtroom 5 (WBS) before Senior Judge
William B. Shubb. (Attachments: # 1 Consent Form, # 2 VDRP) (Perdue, C.)
(Entered: 12/08/2022)

12/09/2022 11 MINUTE ORDER (TEXT ONLY): Pursuant to the Related Case Order reassigning
this action to Senior Judge William B. Shubb filed 12/8/2022 9 , and upon agreement
of the parties, hearing on Plaintiffs' Motion for Preliminary Injunction 4 is reset for
1/23/2023 at 01:30 PM in Courtroom 5 (WBS) before Senior Judge William B. Shubb.
The motion briefing schedule for said motion shall remain unchanged in accordance
with Local Rule 230(f). (Kirksey Smith, K) (Entered: 12/09/2022)

12/20/2022 12 NOTICE of APPEARANCE by Kristin A. Liska on behalf of Rob Bonta, Erika
Calderon. Attorney Liska, Kristin A. added. (Liska, Kristin) (Entered: 12/20/2022)

12/20/2022 13 STIPULATION and PROPOSED ORDER for Setting Briefing Schedule and
Extending Time to Answer by Rob Bonta, Erika Calderon. (Attachments: # 1 Proposed
Order)(Liska, Kristin) (Entered: 12/20/2022)

12/21/2022 14 ORDER signed by Senior Judge William B. Shubb on 12/21/2022 ORDERING that
Defendants' responses to the 1 Complaint be due 30 days after the court issues its
ruling on the 4 Motion for Preliminary Injunction, Defendants' Opposition to the 4
Motion due by 12/27/2022 and Reply Brief due by 01/09/2023. (Spichka, K.) (Entered:
12/21/2022)

12/22/2022 [DISREGARD SEE 15 ] PAYMENT for Pro Hac Vice Application in the amount of $
225, receipt number ACAEDC−10612814. (Jaffe, Richard) Modified on 12/22/2022
(Licea Chavez, V). (Entered: 12/22/2022)

12/22/2022 15 AMENDED PRO HAC VICE APPLICATION and PROPOSED ORDER submitted
by LeTrinh Hoang for attorney Robert Kennedy Jr. to appear Pro Hac Vice (Filing fee
$225, receipt number ACAEDC−10612814). (Jaffe, Richard) Modified on 12/22/2022
(Licea Chavez, V). (Entered: 12/22/2022)
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https://ecf.caed.uscourts.gov/doc1/033113452108?caseid=420651&de_seq_num=17&pdf_header=1&pdf_toggle_possible=1
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https://ecf.caed.uscourts.gov/doc1/033113454841?caseid=420651&de_seq_num=19&pdf_header=1&pdf_toggle_possible=1
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https://ecf.caed.uscourts.gov/doc1/033113482232?caseid=420651&de_seq_num=38&pdf_header=1&pdf_toggle_possible=1
https://ecf.caed.uscourts.gov/doc1/033013482296?caseid=420651&de_seq_num=42&pdf_header=1&pdf_toggle_possible=1
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12/27/2022 16 OPPOSITION by Rob Bonta, Erika Calderon to 4 Motion for Preliminary Injunction,.
(Attachments: # 1 Declaration of Erika Calderon, # 2 Declaration of Angela Lim,
D.O., # 3 Request for Judicial Notice)(Liska, Kristin) (Entered: 12/27/2022)

12/29/2022 17 ORDER signed by Senior Judge William B. Shubb on 12/28/22 GRANTING 15
Application for Pro Hac Vice. Added attorney Robert F. Kennedy, Jr., PHV for
Children's Health Defense, California Chapter, LeTrinh Hoang, and Physicians for
Informed Consent. The Pro Hac Vice attorney is directed to request electronic filing
access through PACER. (Benson, A.) (Entered: 12/29/2022)

01/03/2023 18 NOTICE OF SUPPLEMENTAL AUTHORITY by All Defendants. Attorney Lent,
Aaron added. (Lent, Aaron) Modified on 1/4/2023 (Mena−Sanchez, L). (Entered:
01/03/2023)

01/09/2023 19 REPLY by LeTrinh Hoang re 4 Motion for Preliminary Injunction. (Jaffe, Richard)
Modified on 1/10/2023 (Coll, A). (Entered: 01/09/2023)

01/09/2023 20 ORDER signed by Senior Judge William B. Shubb on 1/9/2023: The court previously
related this case with Hoeg, et al., v. Newsom, Case No. 2:22−cv−01980 9 . Motions
for preliminary injunction in both cases are set for oral argument on 1/23/2023. In light
of the fact that the same counsel represents the defendants in both cases, the court
requests clarification from defendants concerning the issue of standing, which defense
counsel addressed in the briefing in Hoeg but not in this matter. Defendants shall file
supplemental briefing no later than 1/13/2023 at 12:00 pm, which (1) shall inform the
court of whether defendants concede or contest that plaintiffs Letrinh Hoang,
Physicians for Informed Consent, and Children's Health Defense have standing; and
(2) if defendants contest Children's Health Defense's standing, shall provide argument
and authorities only on that issue. Plaintiffs may file responsive supplemental briefing
no later than 1/19/2023 at 12:00 pm. Oral argument shall remain scheduled for
1/23/2023. (Kirksey Smith, K) (Entered: 01/09/2023)

01/10/2023 21 MOTION to FILE AMICI CURIAE BRIEF by ACLU Foundation of Northern
California, ACLU Foundation of Southern California. Attorney Kieschnick, Hannah
Meredith added. Motion Hearing set for 1/23/2023 at 01:30 PM in Courtroom 5 before
Senior Judge William B. Shubb. (Attachments: # 1 Memorandum, # 2 Proposed
Order)(Kieschnick, Hannah) Modified on 1/11/2023 (Coll, A). (Entered: 01/10/2023)

01/11/2023 22 RESPONSE by LeTrinh Hoang to 21 Motion to File Amici Curiae Brief. (Jaffe,
Richard) Modified on 1/23/2023 (Benson, A.). (Entered: 01/11/2023)

01/11/2023 23 ORDER signed by Senior Judge William B. Shubb on 1/11/2023 GRANTING 21
American Civil Liberties Union of Northern California and American Civil Liberties
Union of Southern California's Motion for leave to file amicus curiae brief. (Kirksey
Smith, K) (Entered: 01/11/2023)

01/13/2023 24 SUPPLEMENTAL RESPONSE to 20 Order by Rob Bonta, Erika Calderon. (Liska,
Kristin) Modified on 1/18/2023 (Licea Chavez, V). (Entered: 01/13/2023)

01/16/2023 25 RESPONSE by LeTrinh Hoang to 20 Order. (Jaffe, Richard). (Entered: 01/16/2023)

01/20/2023 26 NOTICE of APPEARANCE by Megan R. O'Carroll on behalf of Rob Bonta. Attorney
O'Carroll, Megan R. added. (O'Carroll, Megan) (Entered: 01/20/2023)

01/23/2023 27 MINUTES (Text Only) for proceedings held before Senior Judge William B. Shubb:
MOTION HEARING held on 1/23/2023 re Plaintiffs' Motion for Preliminary
Injunction 4 . Counsel argue. MOTION SUBMITTED. The Court to issue a separate
order. Plaintiffs' Counsel Richard Jaffe present. Defendants' Counsel Kristin Liska,
Megan O'Carroll present. Court Reporter: Maryann Valenoti. (Kirksey Smith, K)
(Entered: 01/23/2023)

01/25/2023 28 TRANSCRIPT REQUEST by LeTrinh Hoang for proceedings held on 1/23/2023
before Judge William B. Shubb. Court Reporter Maryann Valenoti. (Jaffe, Richard)
(Entered: 01/25/2023)

01/25/2023 29 AMENDED 28 TRANSCRIPT REQUEST by LeTrinh Hoang for proceedings held on
1/23/2023 before Judge William B Shubb. Court Reporter Maryann Valenoti. (Jaffe,
Richard) Modified on 1/27/2023 (Perdue, C.). (Entered: 01/25/2023)
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01/25/2023 30 ORDER signed by Senior Judge William B. Shubb on 1/25/2023 GRANTING
Plaintiffs' Motion for Preliminary Injunction 4 . (Kirksey Smith, K) (Entered:
01/25/2023)

02/03/2023 31 TRANSCRIPT of Plaintiffs' Motion for Preliminary Injunction held on January 23,
2023, before Senior Judge William B. Shubb, filed by Court Reporter Maryann
Valenoti, Phone number 916−930−4275 E−mail mvalenotirmrcrr@gmail.com.
Transcript may be viewed at the court public terminal or purchased through the Court
Reporter/Transcriber before the deadline for Release of Transcript Restriction. After
that date it may be obtained through PACER. Any Notice of Intent to Request
Redaction must be filed within 5 court days. Redaction Request due 2/24/2023.
Redacted Transcript Deadline set for 3/6/2023. Release of Transcript Restriction set
for 5/4/2023. (Valenoti, Maryann) (Entered: 02/03/2023)
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